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Develooments  in  Federal  Regulation  of  Broadcasting 

By  Louis  G.  Caldwell* 

(CONCLUDED) 

PART  III 

REGULATION  OP  RADIO  SERVICES  RELATED  TO  BROADCASTING 
A.  iNtarMtional  Broadcast  Stations 

Beginning  July  14,  1939,  the  Commission  held  the  hearing  forecast 
in  last  year’s  article**  on  the  widely  criticized  provision  in  its  proposed 
regulations  governing  international  broadcast  stations,  as  follows: 

“A  licensee  of  an  international  broadcast  station  shall  render  only  an  in¬ 
ternational  broadcast  service  which  will  reflect  the  culture  of  this  country  and 
which  will  promote  international  goodwill,  understanding  and  cooperation.  Any 
program  intended  for.  and  directed  to  an  audience  in  the  continental  United 
States  does  not  meet  the  requirements  for  this  service.” 

In  its  announcement,  the  Commission  stated  that  an  open  hearing  was 
desirable  “particularly  in  view  of  the  fact  that  the  application  of  the 
rules  has  been  mistmderstood  in  some  quarters.” 

At  the  opening  of  the  hearing  the  Commission  announced  that  the 
rule  in  question  would  be  suspended  pending  the  proceeding  and  read 
a  statement  explaining  its  intention  and  disclaiming  any  censorship 
purpose,  containing  the  following: 

"The  Commission  intended  by  this  rule  to  require  international  broadcast 
stations,  which  are  licensed  for  the  purpose  of  rendering  a  program  service  in- 

•Reprinted  from  Variety  Radio  Directory,  Vol.  IV,  with  the  permission  of 
the  copyright  owners.  Variety,  Inc. 

••Variety  Radio  Directory.  Ill,  p.  954. 
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tended  for  general  public  reception  in  foreign  countries,  to  render  a  program 
service  designed  for  reception  by  the  people  of  such  countries  as  distinguish^ 
from  a  program  service  intended  only  for  reception  in  this  country.  It  was 
further  intended  to  define  the  primary  purpose  and  objectives  of  international 
broadcast  stations  for  reasons  provided  in  international  agreements  to  which  the 
United  States  is  a  party." 

The  hearing  was  marked  by  considerable  feeling  and  frequent  outbursts, 
on  the  part  of  both  members  of  the  Commission  and  counsel.  There  were 
continued  repercussions  in  Congress.* 

No  action  resulted,  however,  and  by  resolution  adopted  September 
27,  1939,  the  Commission  further  suspended  the  rule,  stating  that  the 
outbreak  of  the  European  War  had  injected  various  additional  signifi¬ 
cant  factors  and  that  on  September  6,  1939,  it  had  appointed  a  com¬ 
mittee  to  study  various  phases  of  communications  problems  in  relation 
to  current  war  conditions,  including  international  broadcasting.  Noth¬ 
ing  has  been  heard  of  the  matter  since  then. 

On  April  13,  1940,  the  Commission  adopted  new  rules  authorizing 
standard  and  non-commercial  educational  broadcast  stations  to  pick  up 
and  rebroadcast  programs  of  international  broadcast  stations,  restricting 
the  privilege,  however,  to  non-profit  purposes.  The  action  resulted  from 
a  petition  by  WNYC,  the  municipality -owned  broadcast  station  at  New 
York  City,  strongly  supported  by  Mayor  LaGuardia.  Commissioner 
Craven  questioned  the  Commission’s  right  to  impose  the  non-profit 
restriction. 


B.  Visual  Broadcast  Sarvica  ' 

As  noted  in  last  year’s  articlet  the  Commission’s  Television  Com¬ 
mittee  submitted  Part  1  of  its  Report  on  May  22,  1937,  and  it  was 
adopted  on  June  27,  1939.  At  that  time  it  was  thought  that  the  second 
phase  of  the  Committee’s  operations  would  be  the  formulation  of  a  defi-  ’ 
nite  licensing  policy  and  consideration  of  pending  applications. 

Under  an  amended  rule  announced  August  3,  1939,  the  Commission 
commenced  the  practice  of  identifying  television  channels  by  group  and 
number  rather  than  by  frequency.  The  channels  were  divided  into  3 
groups,  A,  B,  and  C.  Group  A  comprised  the  7  channels  in  the  range  i 
44-108  me.,  numbered  in  the  order  of  frequency  band,  channel  No.  1 
being  44-50  me.  Group  B  comprised  the  12  channels  in  the  range  156- 
294  me.,  and  Group  C  comprised  unspecified  channels  above  300  me. 

On  November  15,  1939,  the  Television  Committee  made  its  second 
report,  accompanied  by  a  recommended  set  of  revised  regulations.  The 

*  An  unsuccessful  attempt  was  made  to  attach  a  rider  to  the  Commission’s  appro¬ 
priations  preventing  use  of  the  funds  for  enforcement  of  the  rules.  A  bill  to  inval¬ 
idate  the  rule  was  introduced  in  the  House  July  13,  1939,  by  Representative  Corcoran 
of  Missouri,  and  on  the  preceding  day  Representative  McLeod  of  Michigan  made  an 
address  vigorously  attacking  it. 

t  Variety  Ryuiio  Directory,  ill,  pp.  957,  959. 
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principal  new  features  of  the  proposed  regulations  revolved  about  the 
setting  up  of  two  types  of  television  broadcast  stations,  Class  I,  to  be 
known  as  “Experimental  Research  Stations"  and,  Class  II,  to  be  known 
as  “Experimental  Program  Stations."  The  latter  class  was  to  be  per¬ 
mitted  to  engage  in  what  became  known  as  “limited  commercialization," 
that  is,  the  program  facilities  and  funds  contributed  by  sponsors  were 
limited  to  use  primarily  for  experimental  development  of  television  pro¬ 
gram  service.  Class  II  stations  were  further  to  be  required  to  maintain 
a  minimum  scheduled  program  service  of  5  hours  a  week.  It  was  further 
to  be  required  that  Class  II  stations  should  operate  “in  accordance  with 
the  television  transmission  standards  *  *  which  the  Commission  recog¬ 
nizes  for  this  class  of  station."  The  Commission  would 

“*  *  recognize  a  modification  of  these  standards  upon  a  showing  by  the  appli¬ 
cant  proposing  the  changes  that  it  will  be  in  the  public  interest  to  require  all 
Class  II  stations  to  adopt  the  proposed  changes." 

While  no  standards  were  specified  in  the  proposed  regulations,  the  Re¬ 
port  itself  stated: 

"While  the  future  may  require  changes  in  the  RMA*  standards  by  reason  of 
improved  and  proved  technical  progress,  the  Committee  recognizes  that  for  the 
time  being  the«e  standards  must  be  used  for  scheduled  program  service,  and 
recommends  that  similar  action  be  taken  by  the  Commission." 

The  proposed  regulations  further  provided  that,  of  the  7  channels  in 
Group  A,t  not  more  than  three  should  be  assigned  to  cities  having  a  pop¬ 
ulation  exceeding  1,000,000;  not  more  than  two  to  cities  having  a  pop¬ 
ulation  from  500,000  to  1,000,000;  and  not  more  than  one  to  smaller 
cities.  An  allocation  of  channel  assignments  to  cities  was  attached  and 
the  Committee  recommended  that  “it  be  utilized  as  a  guide  for  allocat¬ 
ing  television  stations"  of  the  Class  II  type. 

On  December  22,  1939,  the  Commission  ordered  a  hearing  to  be  held 
January  15,  1940,  on  the  proposed  new  rules.  There  were  immediate  in¬ 
dications  of  opposition  within  the  industry  to  certain  of  the  provisions, 
particularly  the  authorization  of  limited  commercialization  and  the  fix¬ 
ing  of  the  RMA  standards.  Controversies  also  arose  out  of  the  pro¬ 
posed  allocation  of  channels  to  cities.  That  the  allocation  of  Channel 
No.  1  (44-50 me.)  to  television  would  be  challenged  was  foreshadowed 
at  a  meeting  of  the  proponents  of  frequency  modulation  held  on  January 
5,  1940. 

The  television  hearing  lasted  from  January  15th  to  23rd.  In  opposi¬ 
tion  to  limited  commercialization  it  was  urged  that  the  widespread  sale 
of  television  receiving  apparatus  would  automatically  have  the  effect  of 
freezing  standards  at  the  level  of  the  RMA  standards,  shutting  the  door 
to  improved  service  which  appeared  near  at  hand  with  respect  to  number 

*  Radio  Manufacturers  Association.  See  Variety  Radio  Directory,  III,  p.  958. 
t  In  the  present  state  of  the  art,  only  these  seven  channels  are  susceptible  of  prac¬ 
tical  use,  and  even  the  upper  two  or  three  are  none  too  desirable. 
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of  lines  per  picture  and  frames  per  second,  polarization,  synchronization 
systems,  and  other  matters.  For  the  same  reason,  it  was  urged  that  the 
RMA  standards  be  not  made  compulsory.  Proponents  of  the  rules  as 
recommended  vigorously  urged  the  contrary. 

On  February  29,  1940,  the  Commission  promulgated  revised  tele¬ 
vision  rules  and  accompanied  them  with  a  refiort  containing  a  statement 
of  reasons.  It  adopted  the  classification  of  stations  into  two  classes  but 
deferred  the  “limited  commercialization”  privilege  for  Class  II  stations 
until  September  1,  1940.  It  eliminated  any  requirement  of  adherence 
to  standards.  The  regulations  made  the  following  announcement  com¬ 
pulsory  : 

“This  is  a  special  television  broadcast  made  by  authority  of  the  Federal 
Communications  Commission  for  experimental  purposes." 

In  its  report  the  Commission  warned  against  the  freezing  of  stand¬ 
ards  by  industry  agreement  and  excessive  commercial  activity. 

As  a  result  of  an  intensive  merchandizing  and  sales  campaign  by 
RCA  to  sell  television  receiving  apparatus  to  the  public,  the  Commission 
suddenly  acted  on  March  23,  1940  (Commissioner  Craven  dissenting)  to 
suspend  its  rule  permitting  limited  commercialization  as  of  September  1, 
1940,  and  ordered  a  further  hearing  on  April  8th.  Its  action  was  fol¬ 
lowed  by  a  barrage  of  criticism  in  the  press  and  in  Congress,  with  the 
chaise  that  the  Commission  was  exceeding  its  powers  and  attempting 
to  regulate  the  manufacture  and  sale  of  receiving  apparatus.  On  April 
10th,  while  the  hearing  was  in  progress,  the  Senate  Interstate  Commerce 
Committee  held  a  hearing  on  a  resolution  introduced  by  Senator  Lun- 
deen  of  Minnesota  calling  for  an  investigation.  The  resolution  was  never 
reported  out.  On  April  12th  the  matter  achieved  the  dignity  of  com¬ 
ment  by  the  President  at  a  press  conference. 

On  May  27,  1940,  by  unanimous  vote,  the  Commission  adopted  a 
29-page  report  in  which  it  eliminated  the  Class  II  type  and  did  away 
with  the  rule  permitting  ‘  ‘  limited  commercial  operation.  ’  ’  In  substance, 
the  action  returned  television  to  an  experimental  basis,  although  there 
were  intimations  that  the  Commission  would  cooperate  with  the  industry 
in  working  out  standards  and  that  when  this  was  accomplished,  commer¬ 
cialization  privileges  (perhaps  full  instead  of  limited)  would  be  author¬ 
ized.  Afterwards,  on  June  18,  1940,  the  new  rules  were  released  and 
the  Commission  announced  tentative  approval  of  23  applications  for 
television  stations,  of  which  18  were  authorized  to  furnish  television  pro¬ 
grams  to  the  public  and  five  were  restricted  to  research.  A  number  of 
other  applications  were  held  pending  the  making  of  a  satisfactory  show¬ 
ing.  It  stipulated  that  in  the  seven  Group  A  channels  no  person  should 
operate  or  control  more  than  three  public  programming  television  sta¬ 
tions,  or  more  than  one  in  the  same  service  area. 

In  the  meantime,  as  explained  under  the  next  subheading,  the  Com¬ 
mission  had  deprived  television  of  former  Channel  No.  1  (44-50  me.), 
assigning  it  to  frequency  modulation,  so  that  the  band  50-56  me.  be- 
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came  Channel  No.  1.  The  band  60-66  me.  was  yielded  by  Government 
services  to  become  Channel  No.  2.  Channel  8  in  Group  B  was  also 
sacrificed,  in  order  to  make  way  for  Government  demands. 

C.  High  Fraqaeiicy  Broadcast  Stattona — Fregoeocy  ModoUHoa 

The  progress  made  by  wide-band  frequency  modulation  (PM)  dur¬ 
ing  the  past  year  resembles  little  short  of  a  blit^rieg. 

The  advantages  claimed  for  the  new  system,  invented  by  Major 
E.  H.  Armstrong,  were  briefly  reviewed  in  last  year’s  article.*  By  the 
summer  of  1939,  two  FM  stations  were  in  operation  and  a  third  was  ex¬ 
pected  to  commence  in  the  early  fall.  Applications  commenced  to  mul¬ 
tiply,  and  it  became  apparent  that  a  serious  allocation  problem  was  in 
the  offing. 

Under  the  regulations  then  in  force,  a  total  of  13  channels,  each 
200  kc.  in  width,  had  been  provided,  four  in  the  25  me.  band,  five  in 
the  42-43  me.  band,  and  four  in  the  117  me.  band.  Of  the  three  bands, 
however,  the  only  one  considered  desirable  was  42.5-43.5  me.,  and  all 
applications  were  directed  at  it.  On  December  19,  1939,  the  Commis¬ 
sion  ordered  a  hearing  for  February  28,  1940,  to  consider  the  use  of 
ultra-high  frequencies  for  regular  broadcasting  service,  with  particular 
reference  to  allocation.  On  January  5,  1940,  a  large  group  of  FM 
broadcasters  and  persons  having  FM  applications  pending  before  the 
Commission  met  and  organized  for  the  purpose  of  a  unified  presentation 
at  the  hearing  and  generally  for  furthering  the  interests  of  the  new 
system.  Through  extremely  effective  publicity  and  demonstrations,  this 
organization,  cooperating  with  Major  Armstrong,  aroused  a  country¬ 
wide  interest,  with  a  favorable  press  and  formidable  support  in  Congress. 

The  hearing  was  postponed  to  March  18,  1940,  and  lasted  10  days. 
The  organization  urged  a  large  increase  in  the  channels  in  the  40-50  me. 
band  and  immediate  full  commercialization  privileges.  On  the  latter 
point  there  was  no  controversy  but  the  need  for  the  large  number  of  ad¬ 
ditional  channels  claimed  was  earnestly  disputed.  Opposing  contentions 
were  based,  among  other  things,  on  conflicting  technical  evidence  as  to 
the  desirable  channel  width,  one  school  advocating  200  kc.  (wide-band) 
and  the  other  (principally  RCA)  asserting  that  100  me.  or  less  is  suf¬ 
ficient. 

On  May  20,  1940,  the  Commission  issued  its  report,  accompanied  by 
its  Order  No.  67,  announcing  that  it  was  making  available  the  entire 
band  42-50  me.  for  frequency  modulation  on  a  200  kc.  channel  basis,  thus 
providing  40  channels,  of  which  35  would  be  allocated  to  regular  com¬ 
mercial  broadcast  stations  and  five  (in  the  band  42-43  me.)  to  non-com¬ 
mercial  educational  broadcast  stations.  It  declared  that  FM  broadcast¬ 
ing  on  a  commercial  basis  is  desirable  in  the  public  interest,  that  the  new 

*  Variety  Radio  Directory,  III,  p.  960. 
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allocations  would  become  effective  immediately  on  a  limited  basis,  and 
that  after  January  1,  1941,  unlimited  operation  may  be  authorized. 

The  allocation  entailed  the  sacrifice  of  former  television  channel  No. 
1  (44-50  me.)  and,  indirectly,  of  television  channel  No.  8  (156-162  me.), 
although  the  loss  was  in  part  compensated  as  explained  under  the  prev¬ 
ious  subheading.  The  former  FM  allocations  in  the  26  me.  and  117  me. 
bauds  were  discontinued.  The  wide-baud  channel  was  approved  be¬ 
cause  it  “makes  possible  a  reduction  of  noise  to  a  greater  extent  than  at¬ 
tained  with  narrow-band  standard  broadcast”  and  because  “the  nar¬ 
rower  band  width  would  jeopardize  use  of  facsimile  transmission  on  the 
same  channel.” 

The  Commission  stated  that  there  was  unanimous  agreement  at  the 
hearing  that  FM  is  superior  to  amplitude  modulation  for  broadcasting 
on  frequencies  above  25  me.,  with  respect  to  fidelity  and  freedom  from 
interference.  It  declared  that  FM  “is  highly  developed”  and  that  “it 
is  ready  to  move  forward  on  a  broad  scale  and  on  a  full  commercial 
basis.”  On  the  other  hand,  it  stated  that  the  new  service  would  not 
supplant  the  service  of  standard  broadcast  stations  generally,  certainly 
for  a  number  of  years.* 

By  the  time  the  Report  was  published  nearly  200  applications  for 
new  FM  stations  were  on  file  with  the  Commission.  These  were  returned, 
pending  the  issuance  of  new  regulations  and  the  adoption  of  a  new  ap¬ 
plication  form. 

On  June  22,  1940,  the  Commission  promulgated  new  rules  and  al¬ 
locations  governing  the  new  service,  followed  by  the  publication  of  en¬ 
gineering  standards.  It  appeared  that  the  maximum  number  of  such 
stations  that  could  be  accommodated  in  any  single  major  market  area 
was  11.  The  35  channels  were  divided  into  three  categories:  six  chan¬ 
nels  for  towns  of  less  than  25,000,  with  a  coverage  radius  of  about  12.5 
miles;  22  channels  for  cities  over  25,000,  with  a  coverage  radius  of 
about  31  miles ;  and  seven  channels  for  large  coverage  embracing  two  or 
more  large  cities  with  a  surrounding  rural  area  or,  in  exceptional  cases, 
one  large  city  and  a  sizeable  rural  area  in  the  environs,  with  a  probable 
radius  of  from  70  to  100  miles.  A  power  range  from  50  watts  with  an 
antenna  height  of  100  feet  to  50  kw.  with  an  antenna  height  as  much  as 
1,000  feet  or  more  is  indicated  by  the  engineering  standards. 

FM  stations  will  be  required  to  broadcast  programs  not  duplicated 
in  the  same  area  and  having  high  fidelity  characteristics  at  least  one 
hour  each  day  and  night.  No  person  is  to  be  allowed  to  own  or  control 
more  than  one  FM  station  serving  a  given  area,  and  ownership  or  con¬ 
trol  of  more  than  six  stations  is  to  be  considered  “inconsistent  with  pub¬ 
lic  interest.”  Fac-simile,  multiplexed  on  the  same  channel,  is  author¬ 
ized  on  a  commercial  basis. 

*  The  evidence  at  the  hearing  disclosed  rather  convincindy  that,  because  of  its 
somewhat  restricted  range  and  coverage,  it  was  doubtful  whether  FM  could  ever 
perform  the  service  now  rendered  by  clear  channel  stations  to  the  wide  rural  and 
sparsely  settled  areas. 
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On  June  28,  1940,  the  new  application  form  was  approved  (Form 
319).  It  contained,  in  substance,  all  the  questions,  previously  sum¬ 
marized,  in  the  standard  broadcast  application  form,  together  with  new 
subjects  of  inquiry.  Among  the  innovations  is  a  direction  to  “describe 
fully  the  cultural,  economic,  and  other  characteristics  common  to  the 
area  to  be  served,  and  which  establish  it  as  a  logical  service  area.” 
Another,  noteworthy  in  view  of  the  Commission’s  recent  viewpoint  on 
the  economic  factor  in  connection  with  standard  broadcast  stations,  is 
the  following : 

“If  application  is  for  a  new  high  frequency  broadcast  station  to  serve 
wholly  or  substantially  an  area  already  served  by  an  existing  or  contemplated 
high  frequency  broadcast  station,  state  fully  the  facts  upon  which  reliance  is 
placed  to  show  applicant  can  compete  effectively  with  such  existing  or  con¬ 
templated  station.  ’ 


PART  IV 

APPEALS  FROM  THE  COMMISSION’S  DECISIONS 

SUMMARY.  During  the  past  year,  for  the  first  time  since  Federal 
Radio  Commission  v.  Nelson  Bros.  Bond  &  Mortgage  Co.,*  decided  in 
the  spring  of  1933,  the  Supreme  Court  has  consented  to  review  decisions 
of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
arising  on  appeal  from  the  Commission.  During  the  year  it  has  rendered 
three  decisions  in  such  cases,  and  it  has  recently  granted  a  petition  for 
certiorari  in  a  fourth,  t  In  all  four,  review  was  accorded  at  the  Govern¬ 
ment’s  request.  In  fact,  although  frequent  attempts  have  been  made 
over  the  years,  the  Supreme  Court  has  never  granted  certiorari  to  a 
private  party  in  a  case  arising  on  appeal  from  a  decision  of  the  Com¬ 
mission. 

During  the  year  the  United  States  Court  of  Appeals  has  rendered 
nine  final  or  interlocutory  decisions  accompanied  by  opinions.**  Due  to 
the  peculiar  turn  taken  in  the  Court  of  Appeals  toward  deciding  ques- 

^  U.  S.  266. 

t  The  three  decisions  already  rendered  are  F.CC.  v.  Pottsville  Broadcasting  Co., 
309  U.  S.  134  (decided  January  29,  1940);  Fly  v.  Heitmeyer,  309  U.  S.  146  (decided 
the  same  day);  and  F.CC.  v.  Sanders  Bros.  Radio  Station,  309  U.  S.  470  (decided 
March  25.  1940),  opinion  amended  309  U.  S.  642.  The  case  pending  on  writ  of  cer¬ 
tiorari  is  F.C.C  V.  Associated  Broadcasters,  Inc.,  certiorari  granted  May  6,  1940. 

•♦Yankee  Network,  Inc.  v.  F.CC.  107  F.  (2d)  212  (August  14.  1939);  Massachu¬ 
setts  Broadcasting  Corp.  v.  F.CC.  107  F.  (2d)  1007  (a  per  curiam  opinion,  October 
23,  1939);  The  Greater  Kampeska  Radio  Corp.  v.  F.CC.,  108  F.  (2d)  5  (October  16. 
1939);  Ward  v,  F.C.C,  108  F.  (2d)  486  (November  13,  1939):  Tri-State  Broadcast¬ 
ing  Co.,  Inc.  V.  F.CCl,  107  (F.  (2d)  956  (November  13,  1939);  The  Associated  Broad¬ 
casters,  Inc.  V.  F.  C.  C,  106  F.  (2d)  737  (November  29.  1939);  WOKO,  Inc.  v.  F.C.C. 
109  F.  (2d)  665  (December  II,  1939);  Florida  Broadcasting  Co.  v,  F.CC.,  109  F.  (2d) 
668  (December  II,  1939);  Evans  v,  F.CC,  not  yet  reported  (April  29.  1940). 
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tions  on  the  merits  in  passing  on  motions  to  dismiss,  five  of  the  cases 
were  disposed  of  by  orders  dismissing  the  appeals.*  In  two  cases  mo¬ 
tions  to  dismiss  filed  by  the  Commission  were  denied.!  In  one  case,  both 
a  motion  to  dismiss  by  the  Commission  and  a  motion  for  a  stay  order  by 
appellant  were  denied.**  In  only  one  ease  was  the  Commission’s  deci¬ 
sion  affirmed. ft  In  10  additional  cases  the  court  dismissed  appeals 
without  opinion,  seven  on  the  motion  of  appellant. 

In  one  ease***  arising  in  the  United  States  District  Court  for  the 
District  of  Columbia,  an  opinion  rendered  in  connection  with  the  dis¬ 
missal  of  a  complaint  involved  an  issue  so  closely  related  to  those  here¬ 
after  discussed  (the  issue  of  economic  injury)  that  it  is  cited  in  passing. 

COMMISSION  PROCEDURE  FOLLOWING  REVERSAL  BY 
THE  COURT  OF  APPEALS.  In  last  year’s  article,  the  tangled  and 
complex  situation  arising  out  of  the  Commission’s  procedure  in  three 
cases  where  the  decisions  denying  applications  had  been  reversed  by 
the  Court  of  Appeals  was  reviewed.! tt  In  two  of  the  cases  the  Commis¬ 
sion  sought  and  was  granted  a  review  in  the  Supreme  Court,  and  was 
successful  in  both  cases. 

In  one  of  the  cases,  the  Pottsville  Broadcasting  Company’s  applica¬ 
tion  for  a  new  station  in  Pottsville,  Pa.,  had  been  denied  by  the  Com¬ 
mission  and,  on  appeal,  the  Commission  had  been  reversed  for  an  error 
of  law  in  the  reasons  it  gave  for  the  denial.  Thereafter,  instead  of 
granting  the  application  as  desired  by  the  applicant,  the  Commission  set 
it  for  argument  along  with  two  rival  applications  for  the  same  facilities. 
The  latter  applications  had  been  filed  subsequently  but  were  undisposed 
of  when  the  Pottsville  case  was  returned  to  the  Commission. 

In  the  other  case,  under  somewhat  similar  circumstances,  involving 
a  new  station  in  Cheyenne,  Wyoming,  after  reversal  by  the  Court,  the 
Commission  proposed  not  only  to  reconsider  Heitmeyer’s  application  or 
oral  argument  with  subsequently  filed  rival  applications  but  to  reopen 
the  record  and  take  new  evidence  on  the  comparative  ability  of  the 
several  applicants  to  meet  the  test  of  “public  interest,  convenience  or 
necessity.’’  An  interesting  additional  factor  in  the  Heitmeyer  case  was 
that  by  the  time  the  case  went  back  to  court  the  only  competing  applica¬ 
tion  asked  for  a  different  frequency  assignment  in  Cheyenne,  so  that  no 
interference  question  or  other  technical  factor  was  involved  and  the  only 

*The  Yankee  Network,  Massachusetts  Broadcasting.  Ward,  Tri-State  Broad¬ 
casting,  and  WOKO,  Inc.,  cases. 

t  Associated  Broadcasters,  Inc.  and  Florida  Broadcasting  Co.  The  ruling  in  the 
former  was  immediately  and  directly  made  the  subject  of  a  petition  for  certiorari 
which  was  granted  by  the  Supreme  Court. 

**  The  Evans  case. 

t!  The  Greater  Kampeska  Radio  Corp.  case. 

***  Sunshine  Broadcasting  Co.  v.  Fly  et  al.,  Civil  Action  No.  4638,  District 
Court  of  the  United  States  for  the  District  of  Columbia  (June  1$,  1940). 

ttt  Variety  Radio  Directory,  III,  p.  971.  The  three  cases  were  Courier-Post  Pub. 
Co.  V.  F.C.C,  104  P.  (2d)  213;  Pottsville  Broadcasting  Corp.  v.  F.C.C.,  105  F.  (2d) 
36;  Mc-Ninch  v.  Heitmeyer,  105  F.  (2d)  41. 
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basis  for  placing;  the  two  applications  in  competition  lay  in  economic 
considerations  such  as  the  ability  of  Cheyenne  to  support  more  than  one 
station  and  the  possible  injurious  competitive  effect  of  two  stations  in 
the  city.  In  both  cases,  on  further  recourse  to  the  Court  of  Appeals  by 
the  original  applicants,  the  Court  had  taken  the  Commission  to  task 
for  failure  to  conform  to  its  mandates. 

In  both  eases  the  Supreme  Court  sustained  the  Commission’s  con¬ 
tentions  and  reversed  the  Court  of  Appeals.  The  result  was  not  unex¬ 
pected  and,  in  the  writer’s  opinion,*  was  correct.  The  language  of  the 
Supreme  Court’s  opinion  in  the  Pottsville  case,  however,  written  by  Mr. 
Justice  Frankfurter,  contained  very  significant  implications  (as  well  as 
a  few  obviously  incorrect  statements  apparently  due  to  carelessness) 
favoring  a  broad  view  of  the  Commission ’s  discretion  and  a  narrow  view 
of  the  extent  of  judicial  control  on  appeal. 

In  a  case  decided  since  then,  on  April  29,  1940,  the  Court  of  Appeals 
has  had  occasion  to  apply  the  Supreme  Court’s  reasoning  in  the  Potts¬ 
ville  case  to  a  motion  for  a  stay  order,  t  The  appellant  was  the  owner 
and  licensee  of  an  existing  station  at  Spartanburg,  S.  C.  He  appealed 
from  a  Commission  decision  granting  an  application  for  a  new  station 
in  the  same  city.  Three  days  before  the  appeal  was  taken,  the  permittee 
of  the  new  station  filed  an  application  for  modification  of  its  construction 
permit,  requesting  changes  in  frequency,  power  and  other  features  of 
the  permit.  Appellant  filed  with  the  Court  a  motion  for  an  order  direct¬ 
ing  the  Commission  to  stay  all  further  proceedings  in  connection  with 
the  modification  application  or  any  application  of  the  permittee  for 
authority  to  construct  or  operate  a  new  station  in  the  city.  The  motion 
was  denied. 

ECONOMIC  FACTORS.  The  earlier  history  of  the  attitude  both  of 
the  Commission  and  the  Court  of  Appeals  toward  recognition  of  eco¬ 
nomic  factors  was  reviewed  in  last  year’s  article. ••  As  there  pointed 
out,  in  the  early  months  of  1939  the  Commission’s  Law  Department 
announced  a  change  of  philosophy,  inconsistent  with  the  principles  then 
and  for  several  months  later  applied  by  the  Commission  itself.  It  con¬ 
tended  that  Sec.  402  (b)  (2)  of  the  Act,  which  confers  the  right  of  appeal 
on 


"  •  *  any  other  person  a^ueved  or  whose  interests  are  adversely  affected  by 
any  decision  of  the  G)mniission  granting  or  refusing  any  such  application" 

does  not  confer  the  right  of  appeal  on  the  licensee  of  an  existing  station 
in  a  given  community  from  a  Commission  decision  granting  an  applica¬ 
tion  for  a  new  station  in  that  community,  on  the  ground  of  economic 
damage  through  loss  of  advertising,  even  though  substantial,  or  through 

♦Variety  Radio  Directory,  III.  p.  973. 
t  The  Evans  case. 

**  Variety  Radio  Directory,  III,  pp.  923,  967. 
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loss  of  audience,  talent  or  program  material.*  The  Law  Department 
sought  to  make  the  contention  effective  by  filing  a  motion  for  rehearing 
in  one  case  which  the  Court  of  Appeals  had  already  decided,  t  and  in 
briefs  and  arguments  in  support  of  motions  to  dismiss  appeals  in  other 
caseis  then  pending.  The  petition  for  rehearing  was  denied  on  August 
2,  1939,  but  in  one  of  the  pending  cases,  Yankee  Network,  Inc.  v. 
F.  C.  C.,**  the  Court  on  August  14th  rendered  a  lengthy  opinion,  written 
by  Mr.  Justice  Miller,  in  which  the  contentions  were  carefully  reviewed 
and  rejected.  It  found,  however,  that  in  that  particular  case  the  Com¬ 
mission's  findings  were  sufficient  to  support  its  determination,  and 
dismissed  the  appeal  on  the  ground  that  appellant  had  failed  in  fact  to 
show  destructive  economic  competition.  Because  the  result  was  favorable 
to  the  Commission,  although  the  principles  announced  in  the  opinion 
were  against  the  Law  Department’s  contentions,  the  Commission  was 
unable  to  seek  review  in  the  Supreme  Court.  Instead,  it  sought  a  writ 
of  certiorari  in  the  Sanders  Bros.  Radio  Station  case,  in  which  the  con¬ 
tention  had  been  made  for  the  first  time  on  petition  for  rehearing.  The 
Supreme  Court  granted  the  petition  on  December  11,  1939. 

Before  undertaking  to  summarize  the  Supreme  Court’s  decision  in 
the  Sanders  case,  it  will  be  helpful  to  note  further  decisions  of  the  Court 
of  Appeals  on  the  same  issue.  It  continued  to  pass  on  the  question  on 
motions  to  dismiss,  confusing  what  would  appear  to  be  two  separate  and 
distinct  questions:  (1)  whether  the  appellant  has  the  right  to  appeal 
because  of  apprehended  economic  injury,  and  (2)  whether  the  establish¬ 
ment  of  the  proposed  new  station  will  have  so  serious  an  economic  effect 
both  on  existing  stations  and  on  its  own  operations  as  to  destroy  or  im¬ 
pair  service  in  the  public  interest.  Once  the  right  to  appeal  is  recognized, 
logic  requires  that  the  appellant  be  permitted  to  raise  any  question, 
economic  or  otherwise,  which  the  Commission  has  erroneously  decided 
and  the  Court  has  power  to  review.  In  a  succession  of  cases,  however, 
the  Court  held  that  to  confer  the  right  to  appeal  the  appellant’s  ap¬ 
prehended  economic  injury  must  result  in  such  severe  loss  of  operating 
revenue  as  to  destroy  or  seriously  impair  the  licensee’s  ability  to  render 
service  in  the  public  interest,  and  that  lack  of  a  showing  to  this  effect 
entails  a  dismissal  of  the  appeal. ft  In  giving  effect  to  this  view  the 
Court  even  examined  into  the  record  to  determine  whether  there  was 
evidence  supporting  Commission  findings  that  no  such  degree  of  injury 
was  present,  and,  where  such  evidence  was  present,  dismissed  the  appe^ 

*  The  Law  Department  at  the  same  time  took  a  similar  position  with  respect  to  ■ 
injury  caused  by  interference  occurring  outside  the  “normally  protected”  contour 
of  an  existing  station,  and  with  respect  to  an  applicant  for  new  or  additional  faci¬ 
lities  where  the  Qimmission  grants  those  facilities  to  another  applicant. 

t  Sanders  Bros.  Radio  Station  v.  F.C.C.,  106  F.  (2d)  321,  decided  January  23. 
1939.  A  portion  of  the  petition  for  rehearing  is  quoted  in  Part  II,  A. 

**  107  F.  (2d)  212. 

tt  This  view  was  first  expressed  in  the  Yankee  Network  case  and  was  followed 
in  the  Massachusetts  Broadcasting  Corp.,  Tri-State  Broadcasting  Company,  and 
WOKO  Inc.  cases. 
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and  refused  to  consider  other  alleged  errors  specified  by  the  appellant. 
In  another  case,*  however,  the  Court  held  a  statement  of  reasons  for 
appeal  sufficient  which  stated  the  point  briefly. 

On  March  25,  1940,  the  Supreme  Court  rendered  its  decision  in  the 
Sanders  Bros.  Radio  Station  case,  again  reversing  the  Court  of  Appeals. 
In  an  opinion  written  by  Mr.  Justice  Roberts,  the  Supreme  Court  proper¬ 
ly  distinguished  between  the  two  questions  which  had  been  confused  by 
the  Court  of  Appeals  and,  rejecting  the  contention  that  the  licensee  of 
an  existing  station  had  no  right  to  appeal  because  of  economic  injury, 
said  that  the  licensee  “had  the  requisite  standing  to  appeal  and  to  raise, 
in  the  court  below,  any  relevant  question  of  law  in  respect  of  the  order 
of  the  Commission.”  To  have  the  right  to  appeal,  therefore,  it  is  not 
necessary  that  the  apprehended  economic  injury  be  destructive  of  service 
in  the  public  interest.  On  the  merits,  however,  the  Court  found  in  favor 
of  the  Commission,  saying,  in  general,  that  its  findings  were  sufficient. 
The  opinion  contained  important  pronouncements  which  can  hardly  be 
viewed  as  a  victory  for  the  Commission,  including  the  following : 

“But  the  Act  does  not  essay  to  regulate  the  business  of  the  licensee.  The 
Commission  is  given  no  supervisory  control  of  the  programs,  of  business  man¬ 
agement  or  of  policy,  in  short,  the  broadcasting  field  is  open  to  anyone,  pro¬ 
vided  there  be  an  available  frequency  over  which  he  can  broadcast  without  in¬ 
terference  to  others,  if  he  shows  his  competency,  the  adequacy  of  his  equipment, 
and  financial  ability  to  make  good  use  of  the  assigned  channel. 

«  *  «  # 

“Plainly  it  is  not  the  purpose  of  the  Act  to  protect  a  licensee  against  com¬ 
petition  but  to  protect  the  public.  Congress  intended  to  leave  competition  in 
the  business  of  broadcasting  where  it  found  it,  to  permit  a  licensee  who  was 
not  interfering  electrically  with  other  broadcasters  to  survive  or  succumb  ac¬ 
cording  to  his  ability  to  make  his  programs  attractive  to  the  public. 

“1  his  is  not  to  say  that  the  question  of  competition  between  a  proposed 
station  and  one  operating  under  an  existing  license  is  to  be  entirely  disregarded 
by  the  Commission,  and,  indeed,  the  Commission’s  practice  shows  that  it  does 
not  disregard  that  question.  It  may  have  a  vital  and  important  bearing  upon 
the  ability  of  the  applicant  adequately  to  serve  his  public:  it  may  indicate  that 
both  stations — the  existing  and  the  proposed — will  go  under,  with  the  result 
that  a  portion  of  the  listening  public  will  be  left  without  adequate  service;  it 
may  indicate  that,  by  a  division  of  the  field,  both  stations  will  be  compelled  to 
render  inadequate  service.  These  matters,  however,  are  distinct  from  the  con¬ 
sideration  that,  if  a  license  be  granted,  competition  between  the  licensee  and 
any  other  existing  station  may  cause  economic  loss  to  the  latter  •  *  ” 

In  substance,  therefore,  the  Supreme  Court  has  held  that  the  test 
which  the  Court  of  Appeals  had  been  applying  to  the  right  to  appeal 
is  a  perfectly  valid  test  of  the  correctness  or  incorrectness  of  the  Com¬ 
mission’s  decision.  Other  questions  were  directly  or  indirectly  passed 
on  and  will  be  noted  in  other  connections  below. 

In  a  decision  rendered  April  29,  1940, t  the  Court  of  Appeals  had 
occasion  to  apply  the  principles  announced  by  the  Supreme  Court  and 
denied  a  Commission  motion  to  dismiss  an  appeal. 

*  Florida  Broadcasting  Co. 
t  The  Evans  case. 
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PROCBDURAL  RIGHTS  OF  PERSONS  ADVERSELY  AF- 
FEGTED.  Sec.  405  of  the  Act,  having  to  do  with  petitions  for  rehearing, 
contains  substantially  the  same  phraseology  as  the  appeal  section  just 
discussed: 

"Such  application  may  be  made  by  any  party  or  any  person  aggrieved  or 
whose  interests  are  adversely  affected” 

by  a  decision  of  the  Commission.  It  may  be  assumed,  therefore,  that  the 
holding  of  the  Supreme  Court  in  the  Sanders  case  applies  with  equal 
force  to  the  right  of  rehearing. 

The  Commission’s  Law  Department  ha.s,  during  the  period  under 
discussion,  contended  that  under  Sec.  309  (a)  of  the  Act,  having  to  do 
with  applications  for  license,  or  for  renewal  or  modification  of  license, 
the  Commission  (1)  may  grant  any  such  application  without  hearing,  no 
matter  how  seriously  its  grant  may  injure  another  licensee  or  another  ap¬ 
plicant,  whether  economically  or  by  interference  or  through  making  the 
grant  of  the  other  application  impossible;  (2)  need  hold  a  hearing  only 
as  a  condition  precedent  to  a  denial  of  an  application;  (3)  may,  after 
hearing,  grant  an  application  without  regard  to  the  rights  of  any  person 
adversely  affected  and  without  making  or  publishing  any  findings  at 
least  for  a  period  of  60  days  after  an  appeal  is  taken.  These  contentions 
were,  in  large  measure,  based  on  the  somewhat  peculiar  phraseology  of 
the  section,  but  underlying  them  was  an  inarticulate  premise  that  the 
Commission  is  a  purely  executive  agency  and  is  immune  from  the  re¬ 
quirements  of  due  process  of  law.  A  fortiori,  the  Law  Department  made 
equivalent  or  broader  contentions  as  to  the  proper  construction  of  Sec. 
319,  having  to  do  with  applications  for  construction  permit,  and  Sec. 
310(b),  having  to  do  with  applications  for  the  Commission’s  consent  to 
assignments  and  transfers. 

These  contentions  were  presented  to  the  Supreme  Court  in  the 
Sanders  case  and,  it  would  seem  from  the  language  of  the  opinion,  were 
rejected  by  clear  implication. 

ASSIGNMENT-OF-LICENSE  CASES.  On  November  29,  1939, 
the  Court  of  Appeals,  overruling  an  earlier  decision,*  held  that  an  ap¬ 
plicant  for  Commission  approval  of  a  transfer  of  license  to  the  applicant 
is  to  be  considered  an  applicant  for  a  radio  station  license  under  Sec. 
402(b)(1)  of  the  Act  and  has  the  right  to  appeal  from  a  Commission 
decision  denying  the  application. t  The  Court  said  that  it  was  unneces¬ 
sary  to  determine  whether  the  assignor  of  the  license  also  is  an  applicant 
within  the  same  clause,  since  in  any  event  the  assignor  would  come  within 
the  description  of  a  person  aggrieved  or  whose  interests  are  adversely 

*  Pote  V.  Federal  Radio  Commission,  67  F.  (2d)  509,  cert,  denied  290  U.  S.  680, 
likewise  by  a  divided  court.  Justice  Groner,  who  dissented  in  the  earlier  case,  was 
with  the  majority  in  the  later  case. 

t  Associated  Broadcasters,  Inc.  Mr.  justice  Stephens  dissented. 
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affected  under  Sec.  402(b)(2).  The  Court  denied  the  Commission’s 
motion  to  dismiss  the  appeal,  whereupon  the  Commission  sought,  and, 
on  May  16,  1940,  was  granted  a  writ  of  certiorari  bringing  the  case 
before  the  Supreme  Court,  where  it  is  now  pending. 

USE  OF  CONFIDENTAL  MEMORANDA.  In  the  Sanders  case 
the  Supreme  Court  declined  to  disturb  the  conclusion  reached  by  the 
Court  of  Appeals  in  the  matter  of  the  Commission’s  alleged  use  of 
confidential  memoranda  dehors  the  record  in  arriving  at  its  decisions. 

MISCELLANEOUS.  In  the  one  case*  in  which  the  Court  of  Ap¬ 
peals  affirmed  a  Commission  decision  during  tlie  year,  the  Commission 
had  refused  to  grant  a  renewal  of  license  because  of  charges,  supported 
by  evidence  at  a  hearing,  of  several  violations  of  the  Commission ’s  rules 
governing  the  technical  operation  of  stations  and  of  an  unauthorized 
transfer  of  control  of  the  licensee  corporation.  The  Court  held  that  the 
record  fully  justified  the  Commission’s  action,  and  rejected  contentions 
based  on  the  alleged  inconsequential  character  of  the  violations  and  on 
the  fact  that  the  delinquencies  had  occurred  prior  to  the  previous  grant¬ 
ing  of  a  renewal  by  the  Commission. 

In  another  caset  the  Court  of  Appeals  held  that  injury  by  way  of 
electrical  interference  from  a  proposed  station  to  an  existing  station 
confers  the  right  of  appeal ;  and  that  a  licensee  who  has  an  application 
pending  which  may  be  affected  by  the  grant  of  another  application  has 
no  standing  to  appeal  from  the  grant  of  the  latter  if  he  fails  to  request 
a  joint  hearing. 

The  foregoing  review  does  not  completely  cover  all  the  points  direct¬ 
ly  or  indirectly  passed  on  by  the  Court  of  Appeals  during  the  year,  but 
the  few  omitted  have  to  do  with  relatively  technical  procedural  matters. 

NEW  RULES  GOVERNING  APPEALS.  On  August  16,  1939, 
effective  September  1st,  the  Court  of  Appeals  promulgated  new  rules 
governing  appeals  from  decisions  of  the  Commission,  designed  to  ex¬ 
pedite  the  handling  of  cases  and  to  reduce  the  expense  of  appeals  by 
reduction  in  the  size  of  records.  The  new  rules  followed  informal  con¬ 
ferences  between  the  Court,  the  Commis.sion ’s  Law  Department  and 
officers  of  the  Federal  Communications  Bar  Association.  A  further 
revision  is  now  under  consideration. 


♦The  Greater  Kampeska  Radio  Corp.  case, 
t  The  Ward  case. 
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PART  V 

INTERNATIONAL  RADIO  REGULATION 
A.  TIm  IntariMtioaal  TalccomMuniutions  Convmfion 

On  July  21,  1939,  the  Senate  approved  the  revision  of  the  General 
Radio  Regulations  negotiated  at  the  International  Telecommunications 
Conference  held  at  Cairo  early  in  1938.  The  Regulations  constitute  an 
annex  to  the  International  Telecommunications  Convention,  Madrid, 
1932,  to  which  the  United  States  is  a  party. 

In  view  of  the  international  situation  it  is,  of  course,  problematical 
whether  the  next  Conference,  scheduled  for  Rome  in  1943,  will  be  held. 
In  principle  these  Conferences  are  held  every  five  years. 

R.  Tli«  NorHi  Amcrkan  Regional  Broadcasting  Agraomant 

The  North  American  Regional  Broadcasting  Agreement  became  an 
accomplished  fact  March  29,  1940,  with  the  formal  deposit  of  Mexico’s 
unconditional  ratification  with  the  Cuban  Government.  Under  the  terms 
of  the  Agreement  its  validity  depended  on  ratification  by  the  four  prin¬ 
cipal  countries,  the  United  States,  Canada,  Cuba  and  Mexico,  and  its 
provisions  were  to  become  effective  one  year  thereafter.  The  first  three 
countries  gave  their  assent  rather  promptly  but  delays  encountered  in 
Mexico  caused  widespread  apprehension  that  the  labors  and  the  remark¬ 
able  achievements  of  the  Havana  Conference  in  the  latter  part  of  1937 
would  go  for  naught. 

As  explained  in  last  year’s  article,  the  obstacles  to  Mexican  ratifica¬ 
tion  proceeded  from  political  pressure  engendered  by  the  so-called  border 
stations.  Because  of  their  activities,  the  Mexican  Senate  twice  refused 
to  give  its  assent  and,  even  after  it  had  acted  favorably  (in  the  latter 
part  of  December,  1939),  there  were  heart-breaking  delays  in  completing 
the  further  requisite  formalities,  including  signature  of  the  Agreement 
by  President  Cardenas  (January  25,  1940),  publication  in  the  Dairo 
Official  (in  February)  and  deposit  of  the  ratification  at  Havana. 

At  first,  it  appears,  Mexico  insisted,  as  a  condition  to  its  ratification, 
that  the  Agreement  be  modified  to  permit  use  of  its  clear  channel  assign¬ 
ments  by  border  stations.  Since  then,  it  is  believed,  an  unwritten  gentle¬ 
men’s  agreement  has  been  entered  into  whereby  the  United  States  has 
agreed  not  to  license  any  full-time  stations  on  four  of  Mexico’s  six 
Class  I- A  channels  and  to  license  not  more  than  one  station  (each  at  a 
specified  location,  in  New  York  and  Detroit)  on  each  of  the  other  two 
such  channels.  In  the  absence  of  such  an  understanding  the  Agreement 
permits  the  United  States  to  assign  stations  to  these  channels  at  distances 
greater  than  650  miles  from  the  Mexican  border,  provided  their  inter¬ 
fering  signals  in  the  direction  of  Mexico  are  suppressed  to  very  low 
prescribed  levels.  The  manifest  purpose  of  such  an  understanding  would 
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be  to  insure  coverage  in  the  United  States  for  the  Mexican  stations  on 
those  channels.  Further  proposals  by  Mexico  to  be  incorporated  in  the 
understanding,  contemplating  a  change  in  the  location  of  certain  of 
Mexico’s  Class  I-A  stations  to  points  closer  to  the  boundary  of  the 
United  States  than  contemplated  by  the  Agreement,  have,  it  is  said, 
been  rejected.  One  of  these  proposed  the  use  of  800  kc.  at  Rosarita, 
Southern  California,  rather  than  in  the  province  of  Sonora  (presumably 
at  Hermosillo).  The  other  proposed  the  use  of  1220  kc.  at  Mexico  City 
instead  of  in  Yucatan.  Whatever  be  the  terms  of  the  understanding, 
it  is  said  that  Canada  and  Cuba  will  follow  the  lead  of  the  United  States. 

In  any  event,  the  ratification  of  the  Agreement  is  the  successful  cul¬ 
mination  of  a  brilliant  diplomatic  and  technical  achievement  by  the 
United  States  Delegation  to  the  Havana  Conference  in  1937,  headed  by 
Commissioner  Craven.  If  placed  in  effect,  it  will  bring  about  a  remark¬ 
ably  sound  and  scientific  allocation  of  broadcast  facilities  throughout 
North  America,  with  scrupulous  regard  to  the  rights  of  each  country 
and  a  minimum  of  disturbance  of  the  existing  allocation  in  the  United 
States,  a  welcome  reduction  in  the  ruinous  interference  now  experienced 
on  most  of  the  standard  broadcast  channels  in  the  rural  areas  over  the 
entire  continent,  a  marked  improvement  in  service  in  each  of  the  coun¬ 
tries  with  latitude  for  future  improvement,  and  international  recognition 
of  the  standards  of  good  engineering  practice  which  have  been  developed 
since  1928  by  the  Commission’s  Engineering  Department,  There  re¬ 
mains  the  arduous  task  of  placing  the  Agreement  in  effective  operation, 
for  which  a  period  of  one  year  from  March  29,  1940  is  provided  but 
which  it  is  hoped  can  be  accomplished  in  a  somewhat  shorter  time,  per¬ 
haps  early  in  1941.  It  is  to  facilitate  the  necessary  shift  in  frequency 
assignments  that  the  Commission  has  modified  all  outstanding  licenses 
to  expire  on  a  common  date,  at  first  fixed  at  August  1,  1940  and  since 
extended  to  October  1,  1940. 

C.  Misccllanaoiit 

On  July  21,  1939,  the  United  States  Senate  gave  its  assent  to  the 
regional  radio  convention  between  the  United  States  and  the  countries  of 
Central  America,  covering  the  allocation  of  medium  high-frequency 
channels  for  broadcasting  among  the  seven  nations  involved,  together 
with  technical  and  other  standards  governing  the  use  of  the  channels. 
The  convention  had  been  negotiated  and  signed  at  Guatemala,  December 
8,  1938. 

The  second  Inter-American  Radio  Conference  was  held  at  Santiago, 
Chile,  January  18-26,  1940  (the  first  having  been  held  at  Havana  in 
1937).  Representatives  of  19  out  of  22  American  countries  were  repre¬ 
sented  at  the  meeting.  Revisions  were  made  in  the  Inter-American 
Radio  Communications  Arrangements  (signed  at  Havana  in  1937)  with 
respect  to  allocation  and  other  matters  relating  to  high  frequency. 
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amateur,  police  and  aeronautical  facilities.  The  band  550-1600  kc.  was 
recognized  as  exclusively  for  standard  broadcast  service  in  the  Western 
Hemisphere  but  broadcast  service  as  such  did  not  enter  the  deliberations. 
The  Conference  declared  continued  approval  of  the  other  two  principal 
accomplishments  of  the  Havana  Conference,  the  Inter-American  Radio 
Convention  and  the  North  American  Regional  Broadcasting  Agreement, 
notwithstanding  efforts  by  a  minority  at  the  outset  to  bring  about 
changes. 


Report  of  Attorney  Genera Ps  Committee  On 
Administrative  Procedure 

Of  wide  interest  to  members  of  the  Federal  Communications  Bar 
Association  is  the  release  of  the  Report  of  the  Attorney  General’s  Com¬ 
mittee  on  Administrative  Procedure,  released  Saturday,  January  25, 
1941.  Hearings  before  the  Committee  relating  to  the  Federal  Com¬ 
munications  Commission  were  held  on  June  27,  1940,  at  which  time 
Messrs.  Duke  M.  Patrick  and  Swagar  Sherley  spoke  on  behalf  of  the 
Bar  Association  and  Mr.  Joseph  Rauh,  Assistant  General  Counsel  of  the 
Commission  presented  the  views  of  the  Legal  Department  of  the  Com¬ 
mission.  (10  F.  C.  Bar  Jour.  268.) 

The  Committee’s  Report,  which  is  a  thousand  pages  in  length,  is 
based  upon  detailed  studies  of  all  the  principal  federal  administrative 
agencies.  The  Committee  has  included  in  its  Report,  which  is  soon  to 
be  published  in  its  entirety,  a  group  of  detailed  recommendations  for 
changes  in  each  of  the  individual  agencies  which  it  has  studied.  A 
proposed  bill,  aecompanying  the  Report,  includes  a  series  of  general 
recommendations  applicable  to  all  agencies. 

A  release  of  the  Department  of  Justice  summarizes  the  principal 
general  recommendations  as  follows: 

“1.  Creation  of  an  Office  of  Federal  Administrative  Procedure. 

An  Office  of  Federal  Administrative  Procedure  is  to  be  established 
to  review  the  procedures  and  practices  of  administrative  agencies. 
The  new  OfiBce  would  be  composed  of  a  Director  appointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate,  an  Associate 
Justice  of  the  United  States  Circuit  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  to  be  designated  by  the  Chief  Justice  of  that 
Court,  and  the  Director  of  the  Administrative  Office  for  the  United 
States  Courts  who  is  appointed  by  the  Supreme  Court  of  the  United 
States.  The  Director  of  the  Office  of  Federal  Administrative  Pro¬ 
cedure  would  make  a  continuing  study  of  the  work  of  the  admin¬ 
istrative  agencies,  receive  complaints  from  members  of  the  public. 
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and  from  time  to  time  would  make  such  recommendations  to  the 
agencies  and  to  the  Congress  as  might  be  desirable  to  achieve  as 
much  uniformity  in  administrative  procedure  as  possible. 

2.  Separation  of  Judicial  and  Prosecutive  Functions 

A  new  corps  of  officers  is  to  be  created  to  hear  and  decide  cases  in 
the  administrative  agencies.  These  officers  would  be  known  as 
‘hearing  commissioners’.  They  would  be  nominated  by  the  admin¬ 
istrative  agency  and  would  be  appointed,  after  investigation,  by  the 
Office  of  Federal  Administrative  Procedure.  To  assure  their  in¬ 
dependence,  these  ‘hearing  commissioners’  would  be  given  a  7-year 
term  of  office,  and  would  be  removable  for  cause  only  by  the  Office 
of  Federal  Administrative  Procedure.  Their  salaries  would  also  be 
fixed  by  law  at  $7500  a  year. 

The  functions  of  the  ‘hearing  commissioners’  would  be  analagous  to 
those  of  trial  judges.  In  each  case  heard  by  a  ‘hearing  commis¬ 
sioner’  his  decision  would  be  final  unless  appealed  to  the  head  of  the 
agency.  The  Committee  recommends  that  on  appeal  the  findings  of 
fact  of  the  ‘hearing  commissioners’  be  left  undisturbed  unless 
clearly  erroneous.  A  major  objective  of  the  Committee’s  recom¬ 
mendation  is  to  limit  further  agency  review  of  the  decisions  of 
‘hearing  commissioners’  so  as  to  make  it  possible  for  the  agency 
heads  themselves  to  examine  and  decide  cases  on  appeal,  and  thus  to 
abolish  review  attorneys. 

The  Committee  recommends  further  steps  to  effect  an  internal 
separation  of  the  functions  of  judge  and  prosecutor.  The  ‘hearing 
commissioners’  are  to  be  a  separate  unit  entirely  divorced  from  any 
investigative  or  prosecutive  activities.  Persons  within  an  agency 
who  investigate  or  present  cases  will  have  no  part  in  the  decision 
and  will  not  act  as  consultants  for  agency  heads  who  decide  cases 
on  appeal.  It  is  also  recommended  that  the  agency  heads  divorce 
themselves  as  far  as  possible  from  the  initiation  of  action  by  dele¬ 
gating  that  function  to  responsible  officers  in  the  agency  who  will 
have  no  part  in  the  deciding. 

3.  Agency  Rules  and  Regulations 

The  Committee  recommends  that  the  procedure  for  the  issuance  of 
rules  and  regulations  be  regularized,  and  that  persons  affected  by 
proposed  rules  and  regulations  be  given  a  fuller  opportunity  to 
participate  in  the  drafting.  The  Committee’s  proposed  bill  provides 
that,  except  in  special  cases,  rules  and  regulations  adopted  by  ad¬ 
ministrative  agencies  shall  not  take  effect  until  45  days  after  publica¬ 
tion  so  that  all  persons  may,  meanwhile,  submit  their  views  and  com¬ 
ments.  In  addition,  any  person  affected  by  a  rule  or  regulation  is 
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to  have  the  right  to  petition  for  an  amendment  to  the  regulation,  and 
each  agency  is  to  report  to  Congress  on  its  disposition  of  such 
petitions. 

Although  the  Committee  recommends  the  extension  of  the  use  of 
hearings  prior  to  the  issuance  of  rules  and  regulations  in  many 
specified  situations,  it  states  that  a  rigid  requirement  of  hearings  in 
all  cases  before  regulations  are  issued  is  not  desirable.  It  urges 
agencies,  however,  to  allow  the  broadest  possible  participation,  by 
consultation  and  otherwise,  of  the  public  in  rule-making  processes. 
It  observes  that  the  great  majority  of  agencies  now  use  hearings, 
conferences,  and  consultations,  even  though  they  are  often  not 
required  by  law. 

To  eliminate  unnecessary  uncertainty,  the  Committee  recommends 
that  all  agencies  be  empowered  to  issue  declaratory  or  advance 
rulings.  Any  interested  person  who  wishes  to  know  his  rights  and 
duties  in  a  specific  situation  may  request  a  ruling  of  the  agency  and, 
after  the  ruling  has  been  issued,  it  is  to  be  binding  on  both  the 
agency  and  the  interested  person  and  is  to  be  reviewable  in  the 
courts  to  the  same  extent  as  any  final  order. 

“4.  Simplification  of  Administrative  Procedures 

The  Committee  recommends  that  the  agencies  simplify  administra¬ 
tive  procedure  by  extending  the  use  of  conferences  and  other  in¬ 
formal  methods  to  settle  controversies.  Agencies  are  urged  to  dele¬ 
gate  routine  matters,  and  to  make  available  responsible  officers  for 
the  settlement  of  disputes,  so  that  delays  and  red  tape  may  be 
diminished.  The  Committee  condemns  protracted  and  expensive 
hearings,  and  proposes  that  devices  such  as  stipulations,  prehearing 
conferences  and  written  evidence  be  used  to  expedite  formal  pro¬ 
ceedings. 

The  Committee  also  discusses  methods  for  keeping  the  public  in¬ 
formed  of  the  activities  of  administrative  agencies,  and  recommends 
that  each  agency  facilitate  dealings  with  the  public  by  making  clear 
to  the  public  what  its  policies,  structure  and  organization  are,  and 
by  accompanying  its  decisions  with  opinions. 

“5.  Court  Reviev^ 

The  Committee  finds  that,  under  present  statutes  and  decisions, 
there  is  adequate  provision  for  court  review  of  agency  decisions, 
both  on  the  law  and  on  the  facts.  The  Committee  finds  that  further 
extension  of  court  review  would  result  in  needless  litigation,  and 
would  place  an  undue  and  improper  burden  upon  the  courts. 


Journal  of  the  Federal  Communications  Bar  Association  105 


The  Committee  recommends  against  the  creation  of  special  admin¬ 
istrative  courts.  After  thorough  study,  it  feels  that  the  creation 
of  special  administrative  courts  is  not  feasible  or  desirable.  It 
suggests  that  such  a  separation  would  create  confusion  for  the 
persons  who  deal  with  agencies,  and  that  such  separation  is  not 
necessary  to  achieve  impartial  and  objective  decisions.  The  Com¬ 
mittee  believes  that  the  creation  of  independent  ‘hearing  commis¬ 
sioners’  and  the  recommended  internal  separation  of  functions 
within  the  agencies  will  provide  adequate  safeguards.” 

The  Committee’s  staff  prepared  a  series  of  27  monographs  on  the 
existing  procedures  and  practices  of  those  Federal  ^encies  which  chiefly 
affect  private  interests.  In  the  summer  of  1940,  hearings  were  based 
on  these  studies.  The  Committee  reports  that  no  single  fact  is  more 
striking  in  a  review  of  Federal  agencies  than  the  variety  of  duties  which 
are  entrusted  to  these  agencies  to  perform.  The  Committee  has  become 
convinced  that  there  should  be  general  improvement  in  administrative 
procedure  at  the  stage  of  formal  hearing  and  decision.  Major  proposals 
for  generalized  action  at  this  stage  have  been  included  in  the  report. 
The  report  is  therefore  subject  to  all  the  difficulties  which  generaliza¬ 
tions  always  bring. 

Although  the  administrative  process  is  not  new,  it  has  always  been 
utilized  to  limit  discretion,  to  effectuate  social  legislation,  to  provide  for 
continuity  of  attention  and  clearly  allocated  responsibility,  or  to  provide 
for  action  which  because  of  practical  or  legal  limitations,  neither  the 
courts  nor  Congress  could  handle  within  their  respective  spheres  of 
governmental  action.  The  Committee  has  made  a  remarkably  clear  state¬ 
ment  of  the  history  of  administrative  agencies,  tracing  them  from  the 
use  made  of  them  by  colonial  legislatures  down  to  the  present  time. 
Special  attention  has  been  called  to  the  growth  of  the  administrative 
agency  within  recent  times. 

The  Committee  has  grouped  under  the  heading  ‘‘Need  for  delega¬ 
tion”  its  concept  of  those  things  necessary  to  give  the  citizen  a  fair 
determination.  The  Report  recommends  that  matters  of  personnel  and 
internal  management  should  be  entrusted  to  an  executive  officer  re¬ 
sponsible  to  a  single  member  or  small  committee  of  the  agency  chiefs. 

‘‘Routine  applications,  such  as  for  extension  of  time  or  waivers 
of  formal  requirements,  should  also  be  delegated  to  responsible 
officials  similarly  supervised. 

‘‘Authority  should  be  given  to  responsible  officials  to  dispose  of 
matters  if  agreement  is  possible,  or  to  institute  formal  proceedings 
if  it  is  not,  under  controls  which  provide  for  (a)  the  statement  by 
the  chiefs  of  the  principles  which  the  officials  shall  follow,  (b)  the 
reference  of  all  novel  or  doubtful  questions  to  the  chiefs,  and  (c) 
submission  of  summarized  statements  of  action  taken  by  subordinate 
officials  so  that  the  chiefs  may  inquire  into  any  matter  as  to  which 
they  may  have  doubts. 
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“The  special  officers  recommended  below  should  be  created, 
where  the  agency  heads  do  not  themselves  hear  the  testimony  in 
formal  cases,  to  hear  the  evidence  and  make  the  initial  decision  sub¬ 
ject  to  appeal  and  review  by  the  chiefs.” 

Calling  attention  to  the  need  for  administrative  information,  the 
Committee  said  that  the  lack  of  adequate  public  information  concerning 
administrative  substance  and  procedure  is  one  of  the  important  defects 
today.  The  Committee  recommends  in  its  Report  that  agencies  publish 
their  policies,  their  internal  structure  and  organization,  and  the  pro¬ 
cedures  available  in  order  that  persons  dealing  with  an  agency  can  know 
what  the  law  is,  and  where  to  go,  whom  to  see  and  what  to  do.  Reasoned 
opinions  to  explain  their  decisions  are  also  recommended.  The  Com¬ 
mittee  also  recommends  that  agencies  be  authorized  by  statute  to  issue 
declaratory  judgments,  binding  on  the  agencies  and  the  parties,  and 
subject  to  judicial  review.  This  is  one  of  the  most  important  aspects  of 
the  Report. 

Attention  has  been  directed  to  both  the  formal  and  informal  pro¬ 
cedures  of  administrative  agencies.  The  Committee  states  that  over  90% 
of  the  matters  coming  before  administrative  agencies  are  disposed  of 
informally.  These  informal  procedures  are  vitally  important  to  the 
citizen  and  some  improvements  arc  desirable.  Where  the  decision  made 
by  an  administrative  agency  is  based  on  an  inspection  or  test,  the  Com¬ 
mittee  recommends  careful  selection  of  personnel.  Informal  procedures 
should  be  developed  further  so  that  questions  can  be  threshed  out  in  ad¬ 
vance  and  the  citizen  have  all  the  information  essential  to  a  final  deter¬ 
mination  of  the  matter.  Time  saving  devices  are  recommended  in 
informal  proceedings  also.  The  informal  procedures  of  the  Federal 
Trade  Commission  and  the  National  Labor  Relations  Board  were  es- 
]}ecially  commended. 

With  reference  to  the  formal  trial  of  cases,  the  release  of  the 
Department  of  Justice  states : 

“Formal  trial  with  sworn  witnesses,  a  stenographic  record, 
briefs,  and  findings,  occurs  in  cases,  few  in  relation  to  the  total 
volume,  where  informal  methods  have  failed  or  are  unsuitable  to 
produce  a  satisfactory  adjustment  of  the  controversy.  They  have, 
however,  an  importance  out  of  proportion  to  their  numbers,  because 
positions  are  strongly  held,  and  the  issues  involved  are  often  diffi¬ 
cult  and  novel.  As  a  result,  it  is  of  particular  importance,  not  only 
to  assure  impartiality  in  decision,  but  public  confidence  in  that  im¬ 
partiality. 

“In  very  few  agencies  can  the  head  of  the  agency  or  a  member 
of  the  board  or  commission  hear  the  testimony  and  make  the  initial 
decision.  This  is  done  by  an  official  usually  called  an  examiner. 
The  Committee  has  observed  that  where  the  importance  of  these 
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officials  is  recognized  in  the  salary  paid,  the  authority  and  inde¬ 
pendence  of  judgment  accorded,  and  in  the  weight  given  to  their 
decision,  able  men  are  attracted,  the  proceedings  are  well  conducted 
and  have  the  respect  and  confidence  of  the  public.  Where  this  is 
not  so,  the  proceedings  deteriorate,  the  entrance  of  anonymous 
reviewers  to  winnow  out  the  es.sential8  of  the  case  makes  for  loss  of 
confidence  and  suspicion  as  to  the  real  seat  of  decision. 

“The  Committee  accordingly  recommends  that  to  every  agency 
in  which  the  heads  do  not  themselves  hear  the  cases,  officials  called 
hearing  commissioners  be  added.  They  should  be  men  of  ability, 
stature,  and  prestige,  should  be  appointed  for  definite  terms  of 
seven  years,  and  should  be  paid  substantial  salaries  fixed  by  law. 
They  ^ould  constitute  a  separate  unit  in  the  agency’s  organization, 
not  subordinate  to  anyone,  but  having  the  relationship  to  the  head 
of  the  agency  that  judges  of  lower  courts  have  to  the  appellate 
judges  who  review  their  decisions.  They  should  have  no  functions 
other  than  those  of  presiding  at  hearings  or  pre-hearing  negotiations 
and  of  initially  deciding  cases  that  fall  within  the  agency’s  juris¬ 
diction.  They  should  be  nominated  by  the  agency  heads,  but  should 
be  approved  and  appointed  by  the  Office  of  Federal  Administrative 
Procedure,  the  creation  of  which  is  also  recommended — composed  of 
a  Director,  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate,  a  Justice  of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  designated  by  its  Chief  Justice,  and  the 
Director  of  the  Administrative  Office  for  the  United  States  Courts, 
who  is  appointed  by  the  Supreme  Court  of  the  United  States. 

“The  findings  and  decision  of  the  hearing  commissioner  should 
become  that  of  the  agency  unless  within  a  specified  time  appeal  is 
taken  by  a  party  or  review  ordered  by  the  agency  heads  on  their  own 
motion. 

“Review  by  the  agency  heads  should  be  limited  to  specific 
grounds  set  out  by  the  party  seeking  it,  or  in  the  order  of  the  agency 
heads  directing  it,  and  there  should  be  no  obligation  upon  the  agency 
heads  to  examine  portions  of  the  record  not  cited  in  support  of 
allegations  of  error.  Conclusions  and  interpretations  of  law  should 
of  course,  be  open  to  full  review,  but  the  agency  heads  should  be 
reluctant  to  disturb  findings  of  fact  by  a  hearing  commissioner 
unless  convinced  that  they  were  contrary  to  the  weight  of  the 
evidence. 

“This  procedure,  which  the  Committee  has  embodied  in  its  bill, 
should  result  in  the  elimination  of  review  staffs.  Where  agencies  are 
headed  by  a  board  or  commission,  argument  on  appeal  should  be 
made  before,  and  the  decision  should  be  made  by,  the  heads  them¬ 
selves,  sitting  in  divisions  if  necessary.  They  may  be  aided  by 
assistants,  but  these  should  be  true  assistants  and  not  substitutes. 
In  single-headed  departments  or  agencies,  the  Committee  recom¬ 
mends  that  all  pretense  of  consideration  of  each  case  by  the  agency 
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head  be  abandoned,  and  that  there  be  created  boards  of  review  or 
chief  deciding  officers  who  would  exercise  the  final  power  of  decision, 
subject  only  to  review  by  the  agency  head  when  he  should  grant  an 
appeal  at  his  own  discretion.  And  when  he  does  so,  the  Committee 
believes  he  must  be  required  to  assume  the  burden  of  personal 
decision. 

“The  Committee  agrees,  of  course,  that  the  same  person  should 
not  be  both  prosecutor  and  judge.  It  believes  that  the  recommenda¬ 
tions  made  above  preclude  that  situation.  Under  these  recommen¬ 
dations  the  function  of  investigation  and  presentment  will  be  in 
officials  especially  charged  with  this  task,  and  the  function  of  hearing 
and  deciding,  subject  to  appeal  and  review,  wnll  be  in  hearing  com- 
'  missioners  carefully  chosen  and  separated  from  all  other  functions. 
A  study  of  the  organization  and  procedures  of  such  agencies  as  the 
Interstate  Commerce  Commission  convinces  the  Committee  that  by 
separation  of  function  within  the  agency  impartiality  of  decision  and 
public  confidence  in  that  impartiality  can  be  achieved,  and  that  to 
confer  authority  to  hear  and  decide  eases  upon  another  and  separate 
agency  would  seriously  hamper  administrative  effectiveness  without 
compensating  advantages. 

“The  Committee  has  considered  carefully  the  possibility  of 
separating  the  functions  of  an  agency  entirely  by  creating  a  ‘prose¬ 
cuting’  agency  and  a  ‘deciding’  agency.  But  it  does  not  believe  the 
method  is  adaptable  to  matters  of  regulation  with  which  most  ad¬ 
ministrative  agencies  are  concerned.  In  such  cases  the  protection  of 
private  interests  lies  in  the  impartial  ascertainment  of  the  facts,  for 
which  the  Committee’s  recommendations  provide.  It  is  not  further¬ 
ed,  and  effective  administration  is  hampered,  by  dividing  between 
two  agencies  the  interpretation  of  the  law  and  the  exercise  of  judg¬ 
ment,  subject  to  court  review.” 

Judicial  review  of  administrative  orders  and  decisions  has  been  made 
the  subject  of  very  special  consideration  by  the  Committee  and  the 
consideration  of  this  part  of  the  report  jiLstifies  the  fullest  approval. 
The  right  to  adequate  review  is  as  important  and  as  essential  to  our 
Anglo-Saxon  concept  of  justice  as  the  right  to  be  heard  in  the  first 
instance  and  the  Committee  has  fully  grasped  this  fact.  Court  review 
is  provided  at  pre.sent  for  substantially  all  cases  involving  private 
rights.  Instances  in  which  there  is  no  right  of  court  review  but  where 
court  review  is  quite  often  provided  for  by  Congress  anyhow  are  dis¬ 
cussed.  Changes  in  the  limitations  which  have  developed  should  be 
made  by  Congress  or  the  courts  only  for  specific  situations  and  upon  re¬ 
appraisal  of  the  particular  interests  involved.  The  Committee  believes 
that  they  may  not  wisely  be  effected  by  general  legislation. 

“The  proper  function  of  judicial  review  is  to  confine  admin¬ 
istrative  action  to  the  fair  exercise  of  legally  conferred  authority, 
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not  to  substitute  judicial  for  administrative  decision.  The  judicial 
inquiry  should,  broadly  speaking,  be  limited  to  whether  the  agency 
acted  within  the  scope  of  its  authority,  whether  the  procedure  was 
fair  and  whether  the  decision  was  based  upon  substantial  evidence. 
The  courts  have  the  final  word  on  statutory  and  constitutional  inter¬ 
pretations;  they  require  that  a  fair  hearing  be  given;  and  they 
check  arbitrariness  or  incompetence  by  their  requirement  that  sub¬ 
stantial  evidence  of  record  support  the  administrative  findings  of 
fact.  The  Committee  does  not  believe  that  general  legislation  broad¬ 
ening  the  scope  of  this  review  is  either  wise  or  feasible.  Reviewing 
courts  do  not  and  cannot  insure  ‘  right  ’  decisions ;  the  best  assurance 
of  fair  and  correct  determinations  lies  in  the  recommended  improve¬ 
ment  in  the  earlier  phases  of  administrative  procedure  and  in  a 
wise  choice  of  administrative  personnel.  Any  attempt  to  transfer 
indiscriminately  to  the  courts  the  burden  of  passing  independently 
upon  all  the  matters  adjudicated  by  administrative  agencies  would 
break  down  the  judicial  machinery  and  deprive  the  administrative 
process  of  all  utility. 

“Unnecessary  difficulties  exist,  however,  where  there  is  doubt 
as  to  the  proper  court  or  method  of  review.  Accordingly,  the  Com¬ 
mittee  recommends  and  proposes  in  its  bill  that  if  a  wrong  method 
of  review  is  sought,  or  if  the  action  is  brought  in  the  wrong  court, 
the  court  shall,  if  it  has  jurisdiction,  grant  review  as  if  the  proper 
method  were  chosen,  and,  if  only  another  court  has  jurisdiction,  the 
case  shall  not  be  dismissed  but  shall  be  transferred  to  the  proper 
court. 

“Administrative  rule-making  under  Congressional  authority 
has  been  familiar  since  the  beginning  of  the  Federal  Government. 
As  Congress  has  dealt  with  more  complex  matters  it  has  relied  in¬ 
creasingly  on  the  administrative  branch  to  supplement  broad  prin¬ 
ciples  established  by  statute  with  subsidiary  rules  made  in  the  light 
of  investigation  and  experience. 

“Regulations  are  to  be  encouraged,  not  discouraged.  The  citi¬ 
zen  wants  to  know  what  the  rules  are  which  the  administrator  is 
following.  In  some  cases  it  makes  little  difference  what  the  rule  is — 
within  the  limits  of  the  statute — so  long  as  it  is  known.  In  other 
cases,  it  is  of  utmost  importance  that  those  affected  by  the  rule  be 
given  a  chance  to  express  their  views.  Sometimes  private  persons 
express  opposing  interests.  Sometimes  the  public  agency  has  to 
safeguard  the  interest  of  those  who  are  disorganized  and  inarticulate. 

“Administrative  agencies  have  developed  three  aids  to  rule- 
making  which  are  used  singly  or  together :  investigation  by  its  own 
staff ;  informal  discussion  with  outside  interests  affected ;  and  public 
hearings.  The  first  is  all  that  is  necessary  when  the  question  is  one 
of  interpretation  of  law  and  the  field  of  choice  is  narrow.  The 
second  is  successful  when  the  interests  involved  are  organized  and 
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united  in  view.  The  third  is  resorted  to  widely  when  interests 
clash  and  the  subject  is  one  affecting  many  people  in  a  vital  way. 
Unless  the  subject  of  the  rule  is  of  considerable  importance  to  private 
interest,  bearings  are  not  attended,  and  the  agencies  must  affirma¬ 
tively,  by  investigation  or  conference  or  both,  develop  the  considera¬ 
tions  and  viewpoints  which  must  be  weighed.  Furthermore  public 
hearings  are  of  little  value  unless  proposals  are  formulated  in  ad¬ 
vance  so  that  the  discussion  may  be  pertinent  and  not  general. 

“The  Committee  is  imprea.sed  with  the  extent  of  the  present  use 
of  public  hearings.  It  does  not  recommend  that  a  general  require¬ 
ment  of  public  hearing  be  made  in  advance  of  the  adoption  of  a 
rule.  It  does  not  believe  that  necessary  or  desirable  either  in  the 
interest  of  private  persons  or  governmental  efficiency.  The  Com¬ 
mittee  does  believe  that  wherever  possible  an  opportunity  should 
be  given  for  persons  to  express  their  views. 

“To  that  end  the  Committee  recommends  that  the  existing 
general  use  of  informal  conferences  and  public  hearings  be  con¬ 
tinued,  and,  further,  that  unless  the  agency  certifies  that  stated 
circumstances  require  immediate  effectiveness,  the  regulations  shall 
not  become  effective  until  45  days,  or  longer  if  so  provided,  after 
they  have  been  published  in  the  official  Federal  Register.  This  will 
give  an  opportunity  for  protest  if  any  exists.  Further  to  increase 
the  possibility  of  participation  of  individuals  in  the  rule-making 
process,  the  Committee  recommends,  and  proposes  in  its  bill,  that 
persons  be  given  the  right  to  petition  an  agency  for  the  issuance  or 
amendment  of  a  rule. 

“In  order  to  inform  Congress  both  of  the  rules  made,  the 
protests  against  published  rules,  the  methods  employed  in  making 
the  rules,  and  petitions  filed  for  promulgation  or  amendment  of 
rules,  the  Committee  recommends  further  that  a  report  be  made 
annually  by  each  agency  to  Congress  setting  forth  all  of  these 
matters. 

“The  Committee  does  not  believe  that  court  review  of  rules 
apart  from  a  concrete  case  is  desirable  or  can  be  effective  to  safe¬ 
guard  any  private  interest.  Its  recommendations  for  declaratory 
rulings  upon  the  application  of  persons  showing  an  interest  actually 
affected  by  a  rule,  subject  to  court  review,  go  as  far  as  the  Com¬ 
mittee  believes  it  possible  to  go  soundly  in  determining  rights  in  ad¬ 
vance  of  action.” 

The  Committee  strongly  recommends  that  an  Office  of  Federal  Ad¬ 
ministrative  Procedure  be  created  and  that  its  function  be  to  perform 
much  the  same  function  for  administrative  agencies  which  the  Admin¬ 
istrative  Office  for  the  United  States  Courts  performs  for  the  Federal 
courts.  Simplification  of  procedure  and  uniformity  in  consideration  of 
matters  would  result,  the  Committee  feels,  from  the  establishment  of 
such  an  office. 
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It  is  interesting  to  note  the  additional  views  regarding  matters  of 
hearing  procedure  expressed  by  Mr.  Chief  Justice  Groner.  He  is  par¬ 
ticularly  concerned  with  the  commingling  of  the  function  of  investigation 
and  advocacy  with  the  function  of  decision,  a  point  also  given  emphasis 
in  the  so-called  “Brownlow  Committee  Report”  issued  in  1935,  covering 
governmental  reorganization.  Messrs.  McFarland,  Stason  and  Vander¬ 
bilt  fully  agree  with  the  greater  part  of  the  report  of  the  Committee  but 
have  separately  stated  their  views  with  respect  to  the  need  for  separation 
of  prosecuting  and  judicial  functions,  the  uncertainties  in  the  present 
state  of  the  law  respecting  the  jurisdiction  of  the  courts  to  review  ad¬ 
ministrative  determinations  and  the  need  for  a  statutory  statement  of 
basic  standards  of  fair  administrative  procedure.  They  feel  that  the 
recommended  bill  falls  short  of  an  adequate  basis  for  the  improvement  of 
American  administrative  law.  Therefore  they  have  proposed  a  ‘‘Code 
of  Standards  of  Fair  Administrative  Procedure.” 

The  Committee  was  appointed  on  February  24,  1939  by  former 
Attorney  General  Murphy  at  the  request  of  the  President.  The  present 
membership  of  the  Committee  is:  Mr.  Dean  Acheson  of  Washington, 
D.  C.,  Chairman ;  the  Honorable  Francis  Biddle,  Solicitor  General  of  the 
United  States;  Professor  Ralph  F.  Fuchs,  Wai^ington  University  Law 
School,  St.  Louis ;  Dean  Lloyd  K.  Garrison,  University  of  Wisconsin  Law 
School ;  Chief  Justice  D.  Lawrence  Groner,  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia ;  Professor  Henry  H.  Hart,  Jr.,  Har¬ 
vard  Law  School;  Mr.  Carl  McFarland,  Washington,  D.  C.,  former 
Assistant  Attorney  General;  Judge  James  W.  Morris,  United  States 
District  Court  for  the  District  of  Columbia;  Professor  Harry  Shulman, 
Yale  Law  School;  Dean  E.  Blythe  Stason,  University  of  Michigan  Law 
School;  Mr.  Arthur  T.  Vanderbilt  of  New  Jersey,  former  President  of 
the  American  Bar  Association.  Professor  Walter  Gellhom  of  the  Colum¬ 
bia  Law  School  has  served  as  Director  of  the  Committee’s  staff. 


-J.  E.  K. 
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Recent  Court  Decisions 

Adminbtrativ*  Law — Judicial  Raviaw— Party  in  intaraat — L.  Singar  flr  Soiw,  at  al  v. 

Unioa  Pacific  Railroad  Company,  dacidad  by  Suprama  Court  of  tha  Unitad 

Statas  on  Dacembar  16,  1940. 

The  recent  decision  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  L.  Singer  &  Sons,  et  al,  v.  Union  Pacific  Railroad  Company, 
decided  December  16,  1940,  merits  discussion  since  it  raised  the  issue  of 
who  is  a  ** party  in  interest”  within  the  meaning  of  §  402(20)  of  the 
Transportation  Act  of  1920,  and  hence  entitled  to  relief  from  actions 
taken  by  the  Interstate  Commerce  Commission. 

The  facts  may  be  briefly  stated  and  are  as  follows: 

Plaintiffs  were  commission  merchants  doing  business  in  the  Kansas 
City,  Missouri,  produce  market,  an  old  and  well-established  market 
which  adequately  serves  the  consuming  public  in  its  vicinity  and  re¬ 
ceives  produce  from,  and  ships  produce  to,  other  states.  Kansas  City, 
Missouri,  was  engaged  in  the  construction  of  new  market  buildings  at  a 
cost  of  $500,000.  The  adjoining  city  of  Kansas  City,  Kansas,  contem¬ 
plates  the  construction  of  a  produce  market  which  will  be  in  direct  com¬ 
petition  with  the  plaintiffs.  The  defendant  railway  company  proposes 
to  furnish  trackage  to  serve  this  new  market. 

Section  402(18)  of  the  Transportation  Act  of  1920,  41  Stat.  477, 
49  U.  S.  C.  A.,  §  1(18),  forbids  the  extension  of  a  line  by  a  railroad  un¬ 
less  it  has  obtained  a  certificate  from  the  Interstate  Commerce  Com¬ 
mission  that  ”the  present  or  future  public  convenience  and  necessity  re¬ 
quire  or  will  require  the  construction”  of  the  extension.  By  §  402(20) 
the  Commission  is  authorized  to  attach  to  its  certificate  ”8uch  condi¬ 
tions  as  in  its  judgment  the  public  convenience  and  necessity  may  re¬ 
quire,”  and  authorizes  any  court  of  competent  jurisdiction  to  enjoin 
the  prohibited  construction  ”at  the  suit  of  the  tJnited  States,  the  com¬ 
mission,  any  commission  or  regulating  body  of  the  State  or  States  af¬ 
fected,  or  any  party  in  interest;  •  •  •”  By  §  402(22)  of  the  Act,  the 
construction  or  abandonment  of  ”spur,  industrial,  team,  switching,  or 
side  tracks,  located  or  to  be  located  wholly  within  one  State”  and  sim¬ 
ilar  tracks  are  excluded  from  the  authority  of  the  Commission,  and  the 
railroad  may  build  them  without  applying  for  a  certificate. 

Defendant  proposed  to  construct  this  trackage  without  obtaining 
a  certificate  from  the  Interstate  Commerce  Commission. 

Plaintiffs’  interest  in  maintaining  this  suit,  as  disclosed  from  the 
pleadings,  is  as  follows :  The  public  will  suffer  because  of  the  loss  or  im¬ 
pairment  in  utility  of  the  Kansas  City,  Missouri,  public  produce  market 
and  the  destruction  or  serious  diminution  of  property  and  business  and 
financial  values.  There  will  be  a  duplication  of  railroad  facilities  in  the 
Kansas  City  district,  and  there  will  be  destructive  competition  between 
railroads  operating  in  this  vicinity  due  to  the  diversion  of  traffic  to  the 
defendant  railroad. 
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The  City  of  Kansas  City,  Missouri  sought  to  intervene  in  these  pro¬ 
ceedings,  alleging  that  there  would  be  injury  to  the  public,  and  that 
there  was  a  threatened  loss  in  value  and  utility  of  the  large  pubUc 
market  which  it  is  now  building  at  a  great  cost. 

The  lower  court  dismissed  the  bill  of  complaint  on  the  theory  that 
“their  [plaintiffs’]  complaint  discloses  that  their  welfare  cannot  be  di¬ 
rectly,  but  only  indirectly  and  consequentially,  affected  by  the  proposed 
extension.  They  are  not  in  competition  with  the  defendant.  They  are 
not  engaged  in  the  transportation  business.  Their  only  peculiar  interest 
in  that  business  is  in  the  effect  which  changes  in  it  may  have  upon  the 
market  where  they  do  business  and  upon  rival  markets  now  or  hereaftar 
established  in  the  territory  which  the  plaintiffs  serve.  •  •  •  We  conclude 
that  the  statute  is  not  to  be  so  liberally  construed  as  to  enable  those  who 
fear  adverse  effects  upon  their  business  from  the  establishment  of  com¬ 
petitive  enterprises  requiring  transportation  facilities,  to  maintain  suits 
to  enjoin  railroads  from  constructing  what  are  claimed  to  be  unauthor¬ 
ized  extension  to  serve  such  enterprises.” 

The  lower  court  denied  the  motion  of  the  City  of  Kansas  City,  Mis¬ 
souri  to  intervene  in  the  proceedings. 

The  Supreme  Court  of  the  United  States,  in  an  opinion  written 
by  Mr.  Justice  McReynolds,  upheld  the  action  of  the  lower  court  by  hold¬ 
ing  that  no  legal  right  of  the  plaintiffs  had  been  invaded.  The  opinion 
states: 


“We  cannot  think  Congress  supposed  that  the  development  and  mainten¬ 
ance  of  an  adequate  railway  system  would  be  aided  by  permitting  any  person 
engaged  in  business  within  or  adjacent  to  a  public  market  to  demand  an  in¬ 
junction  against  a  carrier  seeking  only  to  serve  a  competing  market  by  means 
of  an  extension  not  authorized  by  the  Interstate  Commerce  Commission. 

•  *  * 

“A  mere  extension  to  the  plant  of  a  competitor  which  in  no  other  way  af¬ 
fects  the  complaining  parties  in  no  proper  sense  brings  about  a  material  change 
in  the  transportation  system  directly  affecting  their  peculiar  interest  which 
they  have  the  right  to  prevent  by  suit.” 

In  his  concurring  opinion  Mr.  Justice  Frankfurter  was  primarily 
concerned  with  the  question  of  whether  a  city  was  a  party  in  interest 
which  could  challenge  an  improper  extension  of  a  railroad  line.  Whereas 
Mr.  Justice  McReynolds  had  held  that  no  legal  right  of  the  plaintiffs  had 
been  invaded  and  they  could  not  maintain  the  suit,  Mr.  Justice  Frank- 
further  concluded  that  ”  unfair  loss  may  be  cast  upon  a  community  by 
the  unjustified  extension  of  a  railroad  line,  and  that  loss  is  one  conse¬ 
quence  of  the  evils  of  unregulated  railroad  building  which  the  Trans¬ 
portation  Act  was  intended  to  check.”  In  other  words,  a  community  has 
the  right  to  invoke  the  jurisdiction  of  the  courts,  and  the  immediate 
question  is  the  method  whereby  it  can  achieve  this  result.  It  will  be 
recalled  that  cities  and  communities  are  excluded  from  the  provisions 
of  Section  402(18)  of  the  Transportation  Act  of  1920  as  a  class  entitled 
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to  invoke  judicial  review.  The  concurring  opinion  suggests  that  a  city 
which  would  be  adversely  affected  could  app^  to  its  state  commission, 
the  Interstate  Commerce  Commission  or  the  Attorney  General  to  protect 
its  interests  from  a  proposed  illegal  extension.  *‘It  is  reading  §  1(20) 
without  illumination  of  the  scheme  and  purposes  of  the  Transportation 
Act  to  expand  the  categories  of  public  agencies  explicitly  named  by  Con¬ 
gress  for  enforcing  §  1(18)  by  including  a  city  as  a  ‘party  in  interest’.” 
To  permit  a  private  litigant  to  invoke  the  jurisdiction  of  the  courts  would 
unduly  broaden  the  concept  of  “party  in  interest.”  It  would  impose  an 
onerous  burden  on  the  courts  to  determine  when  and  under  what  cir¬ 
cumstances  a  private  claim  is  so  special  that  it  must  be  set  apart  from 
the  general  public  interest  and  give  the  claimant  power  to  litigate  a 
public  controversy.  And  it  would  impinge  on  the  responsibility  of 
the  public  authorities  who  have  been  authorized  to  protect  the  public  in¬ 
terest. 

“Who  then  is  a  ‘party  in  interest’?  As  a  part  of  the  very  system  through 
which  the  national  policy  is  to  be  achieved,  a  railroad  has  been  deemed  by  this 
Court  a  ‘party  in  interest’  to  effectuate  the  railroad  policy  introduced  by  the 
licensing  system  of  the  Transportation  Act.  *  •  *  And  one  who  in  a  proceed¬ 
ing  initiated  before  the  Interstate  Commerce  Commission  has  been  treated  by 
it  as  a  party  to  the  litigation  *  *  *  may  perhaps  be  deemed  a  ‘party  in  interest’ 
in  the  further  pursuit  of  claims  before  a  court  after  adverse  action  by  the 
Commission.  ♦  *  *  " 

The  dissenting  opinion  of  Mr.  Justice  Stone  offers  a  careful  an¬ 
alysis  and  refutation  of  the  arguments  of  the  majority  and  concurring 
opinions.  Mr.  Justice  Stone  contended  that  the  statute  draws  no  dis¬ 
tinction  between  direct  and  indirect  injury  as  the  test  of  the  plaintiff’s 
interest.  He  contends  that  the  definition  of  the  phrase  “party  in  in¬ 
terest”  must  be  implied  from  the  purposes  of  the  statute,  its  context,  and 
from  the  reasons  for  permitting  others  than  the  public  bodies  named  in 
it  to  bring  suit.  Perhaps  one  of  the  most  cogent  arguments  advanced  in 
the  dissent  was  the  contention  that  the  statute  and  the  legislative  history 
required  consideration  by  the  Commission  of  the  interests  of  cities, 
towns,  and  communities  which  would  be  adversely  affected  by  a  pro¬ 
posed  extension.  Similarly,  the  administrative  practice  of  the  Inter¬ 
state  Commerce  Commission  was  to  consider  the  adverse  effect  upon 
communities,  towns,  and  cities  by  a  proposed  extension  or  abandonment. 

With  regard  to  the  argument  of  Mr.  Justice  Frankfurter  that  too 
great  a  burden  would  be  cast  upon  the  courts  and  that  private  claim¬ 
ants  would  litigate  public  controversies,  Mr.  Justice  Stone  replied  that 
the  injunctive  process  of  the  courts  would  not  result  in  an  invasion  of 
the  administrative  process.  “The  only  issue  which  can  be  litigated  in 
such  a  suit,  brought  by  a  proper  plaintiff,  is  whether  in  fact  the  pro¬ 
posed  construction  is  of  a  spur  or  sidetrack,  the  only  new  trackage 
which  a  railroad  may  lawfully  build  without  recourse  to  the  Commis¬ 
sion.  It  is  an  issue  which  is  by  paragraphs  (18)  and  (22)  of  §  1  made 
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a  judicial,  not  an  administrative  question  and  involves  no  more  com¬ 
plexities  of  litigation  than  many  other  cases  which  courts  are  called  on 
daily  to  decide.” 

It  was  pointed  out  that  the  courts  are  the  only  place  to  turn  for 
relief  in  this  situation  since  an  injured  party  Ls  not  authorized  to  init¬ 
iate  any  proceedings  before  the  Commission. 

After  reviewing  several  of  the  cases  the  dissent  continued: 

“But  it  has  never  held,  unless  it  has  done  so  now,  that  the  public  concern 
in  protecting  large  communities  from  destruction  of  their  business  and  finan¬ 
cial  interests  by  diversion  of  traffic  to  rival  communities  by  railroad  extensions, 
is  not  included  in  that  public  convenience  and  necessity  which  the  Commission 
must  consider  in  granting  or  withholding  a  certificate;*  or  that  one  not  a  rail¬ 
road  who  is  a  member  of  a  community  adversely  affected  and  whose  own  bus¬ 
iness  or  property  interests  are  so  adversely  affected  is  not  a  ‘party  in  interest' 
within  the  meaning  of  the  statute." 

Mr.  Justice  Stone  again  adverted  to  the  commission  practice  of 
protection  to  communities  who  might  be  adversely  affected  by  the  con¬ 
struction  of  railroad  extensions. 

“True,  the  statute  is  concerned  with  the  protection  of  the  public  interest  but 
in  order  that  the  public  interest  might  not  suffer,  and  that  private  injury  might 
not  be  inflicted  through  a  public  wrong,  the  construction  of  an  unlawful  exten¬ 
sion,  Congress  did  not  restrict  the  authority  to  bring  suit  to  public  agencies — 
the  United  States,  the  Commission  or  state  commissions.  Congress  by  provid¬ 
ing  that  applications  for  certificates  of  convenience  need  not  be  made  for  lo^l 
spur  or  side  tracks,  recognized  that  such  constructions  are  too  trivial  to  require 
a  proceeding  before  the  Commission.  Instead  it  gave  authority  to  bring  the  suit 
to  private  parties  in  interest,  who  because  of  the  injury  especially  inflicted  upon 
them  through  the  adverse  effect  of  the  unlawful  extension  on  the  public,  have  a 
peculiar  incentive  to  protect  the  Public  interest  with  which  the  statute  is  con¬ 
cerned,  see  Federal  Communications  Commission  v.  Sanders  Bros.  Radio  Sta¬ 
tion,  3^  U.  S.  477,  and  who  by  restraining  an  unauthorized  ‘extension’  insure 
the  expert  consideration  by  the  Commission  in  the  situation  in  which  Congress 
required  it.” 

The  decision  has  several  significant  aspects.  The  case  restricts  the 
concept  of  party  in  interest  as  far  as  the  Interstate  Commerce  Commis¬ 
sion  is  concerned.  It  presumably  excludes  individuals  whose  economic 
position  would  be  injured  as  a  result  of  a  proposed  extension.  The  con¬ 
curring  opinion  excludes  cities  from  the  category  of  party  in  interest, 
but  suggests  that  their  interests  can  be  protected  by  invoking  the  aid 
of  state  Commissions,  the  Interstate  Commerce  Commi.ssion  or  the  At¬ 
torney  General. 

Whether  this  philosophy  will  be  carried  over  to  the  appellate  pro¬ 
vision  of  the  Communications  Act  of  1934,  namely,  §  402(b)(2),  is  an 
open  question.  It  is  suggested  that  no  such  restriction  should  be  given 
to  §  402(b)(2)  for  the  following  reasons: 

First,  a  careful  review  of  the  legislative  history  of  the  appellage 
clause  discloses  that  Congress  intended  that  a  broad  construction  be 
given  to  ‘‘persons  aggrieved  or  adversely  affected.”  Second,  §  402(b) 
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(2)  contains  no  language  equivalent  to  that  found  in  sub-paragraphs  18 
and  20  of  §  402  of  the  Transportation  Act  of  1920.  There  is  no  ma¬ 
chinery  which  would  enable  states,  a  commission  or  the  Attorney  Gen¬ 
eral  to  protect  the  interests  of  communities  which  might  be  deprived  of 
broadcast  service.  Third,  the  reference  to  the  Sanders  case  by  Mr.  Jus¬ 
tice  Stone  offers  a  plausible  explanation  of  the  interest  of  aggrieved 
licensees  to  invoke  the  jurisdiction  of  the  courts. 

— H.  P.  W. 


Stay  Order*— Lack  of  Jurisdiction  to  Grant.  Scripps- Howard  Radio,  Inc.  v.  Federal 
Communications  Commission.  Decided  by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  on  February  3,  1941. 

Puget  Sound  Broadcasting  Company,  Inc.  v.  Federal  Communications  Com- 
mission.  Decided  February  3,  1941. 

Brown  Radio  Service  and  Laboratory  (WSAYi  v.  Federal  Communications  Com¬ 
mission.  Docided  February  3,  1941. 

On  February  3,  1941,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  rendered  its  opinion,  per  Miller,  J.,  (Stephens,  J. 
dissenting)  in  three  important  cases  and  held  that  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  lacked  jurisdiction  under 
the  Communications  Act  of  1934  to  grant  orders  staying  the  enforce¬ 
ment  of  decisions  of  the  Commission  pending  determination  of  issues 
presented  to  the  court  by  existing  licensees.  Scripps-H award  Radio, 
Inc.  V.  Federal  Communications  Commission;  Puget  Sound  Broadcasting 
Company,  Inc.  v.  Federal  Communications  Commission;  Brown  Radio 
Service  and  Laboratory  (WSAY)  v.  Federal  Communications  Commis¬ 
sion,  decided  February  3,  1941.  The  opinions  represent  the  first  ex¬ 
pression  by  the  court  that  it  does  not  have  jurLsdiction  to  grant  stay 
orders  in  cases  appealed  under  Section  402(b)  of  the  Communications 
Act  of  1934.  The  main  opinion  of  the  court  was  written  in  the  Scripps- 
Hotoard  and  Puget  Sound  cases,  and  this  article  will  deal  in  the  main 
with  the  opinion  in  those  cases. 

The  facts  in  the  Scripps-H award  and  Puget  Sound  cases  are  as 
follows : 

The  Scripps-Howard  Radio  Company  operates  WCPO  at  Cincinnati. 
Ohio,  on  1200  kc.,  250  watts,  unlimited  time.  The  Commission  granted  a 
construction  permit  without  hearing  and  without  notice  to  petitioner  to 
station  WCOL,  a  local  station  at  Columbus,  Ohio,  authorizing  it  to 
change  its  frequency  from  1210  kc  to  1200  kc  and  to  increase  its  power 
from  100  to  250  watts,  unlimited  time.  Scripps-Howard  filed  with  the 
Commission  a  petition  for  rehearing  and  requested  that  the  construc¬ 
tion  permit  be  withheld  pending  determination  of  the  petition  for  re¬ 
hearing.  The  application  for  rehearing  was  denied  by  the  Commission 
and  appeal  taken  to  the  (Dourt  of  Appeals,  the  appellant  contending 
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that  the  granting  of  the  WOOL  application  deprived  appellant  of  a  sub¬ 
stantial  number  of  listeners  within  its  primary  service  area.  Petition 
was  filed  with  the  Court  of  Appeals  requesting  the  issuance  of  a  stay 
order  pending  the  appeal. 

In  the  Puget  Sound  case  the  appellant,  Puget  Sound  Broadcasting 
Company,  is  the  licensee  of  KVI  at  Tacoma,  Washington.  Without  hear¬ 
ing,  the  Commission  granted  the  application  of  KIRO  at  Seattle,  Wash¬ 
ington,  to  move  its  transmitter  from  downtown  Seattle  to  a  point  about 
fifteen  miles  from  Seattle  and  ten  miles  from  Tacoma,  to  increase  its 
power  from  1000  to  10,000  watts  and  to  use  a  directional  antenna. 
Puget  Sound  Broadcasting  Company  filed  with  the  Commission  a  pe¬ 
tition  for  rehearing  on  the  grounds  that  the  effect  of  the  granting  of 
KIRO’s  application  was  to  add  another  station  in  Tacoma  and  to  deprive 
KVI  of  its  network  contract  with  the  Columbia  Broadcasting  System. 
CBS  had  given  notice  to  KVI  that,  as  a  result  of  the  grant  of  the  KIRO 
application,  the  network  would  select  KIRO  as  its  Tacoma  outlet.  The 
petition  for  rehearing  was  denied,  and  thereupon,  an  appeal  was  taken 
to  the  United  States  Court  of  Appeals  for  the  District  of  Columbia,  and 
a  petition  was  filed  requesting  the  issuance  of  a  stay  order  pending  the 
appeal. 

With  this  brief  summation  of  the  facts,  let  us  examine  the  reasons 
outlined  by  Mr.  Justice  Miller  supporting  the  court’s  conclusion  that 
jurisdiction  to  grant  a  stay  order  was  lacking.  The  court  contrasted  the 
provisions  of  Section  402(b)  and  Section  402(a)  of  the  Act,  and  found 
that  in  the  former  section  (the  section  under  which  appellants  took  their 
appeals)  Congress  had  not  expressly  granted  to  the  court  the  power  to 
issue  stay  orders.  On  the  other  hand,  express  provision  was  made  by 
Congress  for  the  issuance  of  stay  orders  by  district  courts  in  proper 
cases  coming  under  the  latter  section.  The  court  found  that  the  omis¬ 
sion  of  an  express  provision  in  Section  492(b)  was  not  a  legislative  over¬ 
sight,  but  was  rather  a  clear  signpost  that  Congress  did  not  intend  to 
empower  the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  to  issue  stay  orders  under  Section  402(b).  H.  R.  7716,  72nd 
Congress,  1st  Sess.,  expressly  granted  jurisdiction  to  the  appellate  court 
to  issue  stay  orders,  but  this  bill,  after  being  passed  by  both  Houses  of 
Congress,  was  pocket  vetoed  just  one  year  prior  to  the  passage  of  the 
Communications  Act  of  1934.  The  court  found  the  omission  in  the  Com¬ 
munications  Act  to  be  of  significance,  particularly  since  many  other 
acts  pertaining  to  administrative  bodies  expressly  provided  for  the  is¬ 
suance  of  stay  orders.  The  court  also  relied  upon  Section  405  of  the 
Act  which  provides  that  no  application  for  a  rehearing  by  the  Com¬ 
mission  “shall  excuse  any  person  from  complying  with  or  obeying  a 
decision,  order,  or  requirement  of  the  Commission,  or  operate  in  any 
manner  to  stay  or- postpone  the  enforcement  thereof,  without  the  specif 
order  of  the  Commission.” 
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The  majority  opinion  indicates  that  even  if  jurisdiction  to  issue 
stay  orders  mi|;ht  be  found  to  exist,  the  orders  should  not  issue  in  the 
instant  cases  because  the  appellants  failed  to  file  requests  with  the 
Commission  seeking  a  stay  of  the  issuance  of  the  construction  permits  by 
the  Commission.  The  court’s  theory  in  this  regard  was  that  it  was  pos¬ 
sible  to  deny  the  petitions  under  the  well  known  rule  that  all  adminis¬ 
trative  remedies  must  be  exhausted  prior  to  the  taking  of  an  appeal. 

The  court  overruled  the  contentions  of  the  appellants  that  Section 
262  of  the  Judicial  Code^  and  Section  33  of  Title  18  of  the  District  of 
Columbia  Code*  gave  jurisdiction  to  the  court  to  issue  stay  orders  in 
cases  coming  from  the  Federal  Communications  Commission.  The  court 
relied  upon  the  analogy  of  Federal  Communications  Commission  v.  Potts- 
ville  Broadcasting  Company,  309  U.  S.  134,  and  held  that  the  above  sec¬ 
tions  were  confined  in  their  scope  to  the  relationship  between  an  appel¬ 
late  court  and  a  lower  court  and  did  not  touch  upon  the  review  by  a 
higher  court  of  a  decision  of  an  administrative  tribunal. 

The  general  principles  controlling  the  issuance  of  stay  orders,  par¬ 
ticularly  when  considerations  of  public  interest  are  intermingled,  were 
summarized  by  Mr.  Justice  Miller  as  follows: 

“The  rationale  of  stay  orders  and  injunctions  is  that  they  should  be  granted 
only  when  necessary  to  protect  rights  against  injuries  otherwise  irremediable. 
Such  power  should  not  be  exercised  to  enforce  a  ri^ht  which  is  doubtful,  or  to 
restrain  an  act,  the  injurious  consequences  of  which  are  trifling.  Moreover, 
when  the  exercise  of  such  power  would  be  prejudicial  to  the  public  interest,  a 
court  may  refuse  thus  to  protect  private  rights.  When  such  rights  as 
exist  are  created  by  a  statute  which  also  declares  the  remedy,  and  in  doing 
so  fails  to  provide  for  stay  or  injunction  process,  then  the  courts  should 
refrain  from  the  use  of  such  process,  under  the  rule  that  the  statutory 
remedy  is  exclusive.  Where  a  public  interest  primarily  is  involved;  where  no 
property  right  exists;  where  such  private  interest  as  may  exist  is  secondary  and 
subordinate  to  the  public  interest;  where,  as  here,  an  administrative  agency  has 
made  a  determination  in  the  public  interest ;  and  where  only  a  question  of  law 
is  presented  on  appeal;  the  issuance  of  a  stay  order  would  seem  to  constitute  an 
unwarranted  interference  with  administrative  action.  This  is  true  of  injunctive 
process.  It  would  seem  to  be  even  more  true  of  the  issuance  of  stays  pending 
appeal;  especially  where  the  jurisdiction  on  appeal  is  so  limited  as  it  is  under 
S^tion  402(b)  (2)  of  the  (Communications  Act." 

Undoubtedly  the  court  was  influenced  by  the  recent  legislative 
trend  toward  restriction  of  the  use  of  injunctions.  This  is  indicated  by 
the  court’s  reference  to  the  Norris-LaGuardia  Act.  The  court  seemed 
unwilling  to  permit  its  injunctive  process  to  be  used  in  a  case  where  the 
appellant  had,  as  it  conceived,  no  property  right  in  the  license  or  privi- 

lArt  of  March  3,  1911,  36  Stat.  1162,  28  USCA  8  377:  "•  •  *  The  Supreme 
(Court,  the  circuit  courts  of  appeals,  and  the  district  courts  shall  have  power  to  issue 
all  writs  not  specifically  provided  for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdiction,  and  agreeable  to  the  usages  and  principles 
of  law." 

2  Act  of  March  3,  1901,  33  Stat.  1227:  "The  said  court  of  appeals  shall  have 
power  to  issue  all  necessary  and  proper  remedial  prerogative  writs  in  aid  of  its  ap¬ 
pellate  jurisdiction." 
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leges  granted  thereunder.  The  court  conceded,  as  indeed  it  was  required 
to  concede,  that  Federal  Communications  Commission  v.  Sanders  Bros. 
Badio  Station,  309  U.  S.  470,  gave  appellants  the  right  under  Section 
402(b)  to  take  an  appeal  from  the  decisions  of  the  Commission.  But  the 
court  believed  that  since  the  appellants  could  not  rely  upon  injuries  to 
themselves  as  ground  for  reversing  the  decisions  of  the  Commission  and 
were  limited  to  arguing  that  the  public  interest  was  injured,  it  was 
inconsistent  to  grant  to  appellants  an  order  staying  the  Commission’s 
decision.  Whatever  interest  an  appellant  has  in  a  license,  it  is  sub¬ 
ordinate  to  the  public  interest  and  should  not  be  protected  by  a  stay 
order.  The  court  stated: 

“The  considerations  set  out  in  the  minority  opinion  herein  were  fully  con¬ 
sidered  by  this  court  in  the  Yankee  Network  case;  they  must  have  had  the  at¬ 
tention  of  the  Supreme  Court  in  the  Sanders  case,  and  they  all  seem  to  be  put 
to  rest  definitively  by  that  decision.  The  important  consideration  is  that  al¬ 
though  the  court  recognized  rights  or  interests  in  a  licensee  sufficient  to  give 
standing  to  appeal,  it  denied  that  such  a  licensee  was  entitled  to  protection 
against  competition;  or  to  resist  the  grant  of  a  license  to  another  on  that  ground; 
and  held  that  the  Commission  was  required  to  consider  the  question  of  financial 
injury,  and  make  findings  thereon,  only  so  far  as  it  concerned  the  public  in¬ 
terest.  This  being  true  the  conclusion  seems  inescapable  that  if  such  rights  or 
interests  are  so  secondary,  subordinate  and  unprotectable  on  appeal,  they  must 
be  equally  unprotectable  by  a  stay  order  pending  appeal.  What  useful  purpose 
could  be  serv^  by  preventing  the  grant  of  a  license  to  another,  because  of  com¬ 
petition  or  financial  injury,  up  to  the  time  of  a  judgment  by  this  court,  when 
by  the  judgment  itself  no  such  protection  could  be  afforded?” 

The  court  indulged  in  the  a&sumption  that  the  Commission,  in  the 
absence  of  a  judicial  pronouncement,  would  correct  its  own  errors.  In 
this  connection  the  court  said : 

“Looking  at  the  matter  realistically,  it  is  probable — as  Congress  apparently 
realized — that  even  in  case  of  an  erroneous  decision,  the  Commission,  working 
without  judicial  interference,  would  discover  and  correct  the  error  more  quickly 
and  thus  better  serve  the  public  interest,  than  would  be  true  under  the  slow 
process  of  stay  orders  and  judicial  scrutiny.  'Interference  by  the  courts  is  not 
conducive  to  the  development  of  habits  of  responsibility  in  administrative  agen¬ 
cies.'  The  sections  of  the  Communications  Act  previously  referred  to,  which 
confer  power  upon  the  Commission  to  stay  its  own  orders,  upon  a  sufficient 
showing  for  that  purpose,  suggest  the  legislative  intent  in  this  respect.” 

The  dissenting  opinion  of  Mr.  Justice  Stephens  is  very  interesting, 
not  only  because  of  its  discussion  of  the  jurisdiction  of  the  court  to  issue 
stay  orders,  but  also  because  of  the  very  full  consideration  of  the  prob¬ 
lem  whether  or  not  the  Commission,  over  objection  by  existing  licensees, 
has  the  right  to  grant  applications  without  a  hearing. 

Mr.  Justice  Stephens  apparently  had  little  doubt  concerning  the 
power  of  the  court  to  issue  stay  orders  in  cases  coming  to  it  under  Sec¬ 
tion  402(b)  of  the  Communications  Act  of  1934.  In  his  opinion,  the 
court  not  only  had  inherent  power  to  protect  its  jurisdiction  by  the  is¬ 
suance  of  a  stay  order,  but  also  had  express  jurisdiction  under  Section 
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262  of  the  Judicial  Code  and  Section  33  of  Title  18  of  the  District  of 
Columbia  Code.  Commenting  upon  the  differences  between  Sections 
402(a)  and  402(b),  the  dissenting  opinion  states  that  significance  can 
be  attached  to  this  decision  only  if  the  maxim  expressio  unius  est  ex- 
clusio  alterius  is  applied.  The  maxim  has  no  application  to  the  instant 
cases  because  the  exercise  of  the  maxim  would  plainly  defeat  the  legis¬ 
lative  intent. 

Mr.  Justice  Stephens  also  had  little  difficulty  in  reaching  the  con¬ 
clusion  that  the  appellants  were  within  the  class  of  persons  permitted  to 
take  an  appeal  to  the  court  from  the  adverse  decisions  of  the  Commis¬ 
sion.  Federal  Communications  Commission  v.  Sanders  Bros.  Radio  Sta¬ 
tion,  supra.  The  decisions  of  the  Supreme  Court  of  the  United  States 
in  PerHns  v.  Lukens  Steel  Co.,  310  U.  S.  113,  and  L.  Singer  and  Sons 
V.  Union  Pacific  Railroad  Co.,  decided  December  16,  1940,  were  held 
inapplicable  for  reasons  stated  in  the  dissenting  opinion. 

With  reference  to  the  question  whether,  conceding  that  the  court 
had  jurisdiction  and  that  the  appellants  were  proper  parties  to  main¬ 
tain  the  suits,  the  appellants  had  made  out  a  prima  fade  case,  Mr. 
Justice  Stephens  held  that  a  prima  facie  showing  had  been  made  and 
that  it  was  error  for  the  Commission  to  grant  the  applications  without 
a  hearing  to  the  appellants.  It  was  pointed  out  that  the  Commission 
contended  that  the  allegations  of  error  contained  in  the  notices  of  appeal 
were  insufficient  because  the  Commission  is  the  sole  guardian  of  the 
public  interest  and  no  private  rights  are  granted  by  a  license  which  jus¬ 
tify  a  hearing  to  determine  whether  such  rights  have  been  destroyed  or 
attacked. 

In  answer  to  the  Commission’s  contentions,  the  dis.senting  opinion 
states  that  under  the  doctrine  of  the  Sanders  Bros,  case,  the  licensee 
of  an  existing  station  has  the  right  to  bring  to  the  attention  of  an  ap¬ 
pellate  court  *  ‘  errors  of  law  in  the  action  of  the  Commission  in  granting 
the  (competitor’s)  license.”  It  was  also  stated  that  the  Sanders  Bros, 
case  is  authority  for  the  proposition  that  stations  have  the  right  to  hear¬ 
ing  before  the  Commission  when  the  question  is  raised  as  to  whether  or 
not  an  application  for  construction  permit  should  be  granted  to  a  com¬ 
petitor.  Mr.  Justice  Stephens,  in  this  connection,  stated: 

“How  otherwise  could  they  pve  the  Commission  the  benefit  of  their  factual 
and  legal  contentions  in  vindication  of  the  public  interest?  Moreover,  the  United 
States  Court  of  Appeals  is  a  court  of  review,  not  of  first  instance.  It  cannot  for 
the  first  time  consider  evidence  or  arguments  in  respect  of  the  duty  of  the  Com¬ 
mission  concerning  the  public  interest.  Therefore  the  petitioners,  in  order  to 
protect  the  public  interest  upon  appeal,  must  first  have  had  an  oppiortunity, 
in  a  hearing  before  the  Commission  itself,  to  present  their  evidence  and  their 
arguments  in  the  public  interest.” 

The  argument  of  the  Commission  that  an  existing  licensee  has  no 
private  rights  which  can  be  vindicated  by  a  hearing  was  refuted,  in 
the  dissenting  opinion,  by  Federal  Communications  Commission  v. 
Pottsville  Broadcasting  Company,  supra,  and  Federal  Radio  Commis- 
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sion  V.  Nelson  Bros.  Co.,  289  U.  S.  266.  After  quoting  the  applicable 
sections  of  the  Act  referring  to  public  hearings  and  to  the  rights  granted 
under  a  license,  it  was  stated  that  the  provisions  of  the  Act  relating  to 
hearings  apply  inferentially  to  existing  licensees.  The  words  of  Mr. 
Justice  Stephens  are : 

“I  am  aware  that  the  provisions  in  the  Act  for  hearings  speak  m  terms 
of  licenses  and  rights  which  are  undergoing  alteration,  suspension  or  revoca¬ 
tion  through  direct  action  of  the  Commission  thereon,  and  not  in  terms  of  the 
rights  of  existing  licensees— such  as  those  of  the  petitioners— which  will  be  im¬ 
paired  by  the  direct  action  of  the  Commission  granting  or  extending  facilities  to 
competitors.  But  I  think  that  by  clear  implication  the  safeguards  of  the  Act 
operate  for  the  benefit  of  such  licensees  as  the  petitioners  also.  For  it  cannot 
be  doubted  that  the  modification — in  the  instant  cases  the  extension — of  one 
license  right  may  have  the  consequence,  through  competition,  of  impairing,  or 
even  of  destro)dng,  the  business  of  an  existing  licensee;  this  in  practical  effect 
is  a  modification  or  revocation  of  his  license.  A  contrary  view  would  regard  form 
rather  than  substance.  That  the  granting  of  new  or  additional  station  rights 
may  through  competition  have  the  consequence  of  impairing  or  destroying  the 
business  of  an  existing  licensee  is  recognized  in  the  Sanders  case  where  the  Su¬ 
preme  Court,  after  stating  that  it  is  not  the  purpose  of  the  Act  to  protect  a 
licensee  against  competition  but  to  protect  the  public,  states  also: 

“  That  is  not  to  say  that  the  question  of  competition  between  a  pro¬ 
posed  station  and  one  operating  under  an  existing  license  is  to  be  entirely 
disregarded  by  the  Commission,  and  indeed,  the  Commission’s  practice 
shows  that  it  does  not  disregard  that  question.  It  may  have  a  vital  and  im¬ 
portant  bearing  upon  the  ability  of  the  applicant  adequately  to  serve  his 
public;  it  may  indicate  that  both  stations— the  existing  and  the  proposed — 
will  go  under,  with  the  result  that  a  portion  of  the  listening  public  will  be 
left  without  adequate  service;  it  may  indicate  that,  by  a  division  of  the 
field,  both  stations  will  be  compelled  to  render  inadequate  service  .  .  . 
[309  U.  S.  at  475-61.”' 

One  paragraph  of  the  dissenting  opinion  is  of  particular  interest. 
It  is  in  this  paragraph  that  Mr.  Justice  Stephens  discusses  what,  in  his 
opinion,  is  the  true  conception  of  rights  granted  under  the  Act  to  exist¬ 
ing  licensees.  Both  the  Commission  and  the  existing  licensee  took  ex¬ 
treme  positions  in  the  Sanders  Bros.  case.  The  true  view  is  that  a  Li¬ 
censee  has  rights  under  the  Act  which,  although  limited  and  defeasible, 
are  rights  which  are  not  to  be  modified  either  directly  or  indirectly  with¬ 
out  a  hearing  “on  the  question  whether  the  public  interest  ufill  be  served 
by  such  modification,  suspension  or  revocation.** 

The  pertinent  remarks  in  the  dissenting  opinion  are  as  follows: 

"I  think  the  true  answer  to  the  question  what  rights,  if  any,  licensees  under 
the  Communications  Act  have,  and  to  the  question  what  legal  protection  such 
rights  are  entitled  to.  lies  between  the  extreme  position  taken  by  the  respondent, 
and  repudiated  by  the  Supreme  Court  in  the  Sanders  case,  on  the  one  hand, 
and  the  extreme  position  taken  by  the  Commission  in  the  instant  cases  on  the 
other.  The  respondent  in  the  Sanders  case  contended  that  its  right  under  an  ex¬ 
isting  station  license  was  of  such  character  as  to  make  economic  injury  to  that 
right  a  separate  and  independent  element  to  be  taken  into  consideration  by  the 
Commission  in  determining  whether  or  not  it  should  grant  or  withhold  a  license 
for  a  competing  station.  The  position  of  the  Commission  in  the  instant  cases 
is  that  the  petitioners  as  station  licensees  have  under  the  Act  no  rights  at  all 
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which  must  be  the  subject  of  hearing  and  consideration  by  the  Commission  in 
determining  whether  it  shall  grant  or  withhold  modifications  of  other  licensees, 
with  resultant  competitive  injury  to  the  petitioner  licensees.  In  respect  of  the 
nature  of  the  rights  of  a  station  licensee,  the  truth  between  these  two  extremes 
is,  I  think,  that  a  station  licensee  has  under  the  Act  rights  which,  although  not 
unlimited  or  indefeasible — they  are  limited  in  time  and  quality  by  the  terms  of 
the  licen^  under  which  they  are  granted  and  they  are  subject  to  suspension, 
modification  or  revocation  in  the  public  interest,  and  this  either  by  act  of  the 
Commission  directly  affecting  them  or  by  competition  resulting  from  direct  ac¬ 
tion  of  the  Commission  in  respect  of  competing  licenses — are  nevertheless  rights 
rKognized  in  the  law  as  such.  And  in  respect  of  the  character  of  legal  protec¬ 
tion  to  which  such  rights  are  entitled,  I  think  the  truth  between  the  two  ex¬ 
tremes  is  that  these  rights,  limited  though  they  are,  nevertheless  are  rights  which 
are  not  to  be  modified,  suspended  or  revoked,  either  dirctly  or  through  modifi¬ 
cation  of  the  licenses  of  others,  without  a  hearing  on  the  queition  whether  the 
public  interest  will  be  served  by  such  modification,  suspension  or  revocation." 

«  *  « 

“It  is  obvious  that  a  station  license  issued  under  the  Communications  Act 
for  a  definite  term  for  the  conduct  of  a  broadcasting  business  requiring  sub¬ 
stantial  investment  is  more  than  a  mere  privilege  or  gratuity.  Whether  or  not 
it  may  be  technically  called  a  property  right,  it  is  a  thing  of  value  to  the  person 
to  whom  it  is  issued  and  a  business  conducted  under  it  may  be  the  subject 
of  injury." 

An  existinf^  licensee,  who  raises  the  question  whether  the  public 
interest  will  be  served  by  the  granting  of  an  application  directly  or  in¬ 
directly  modifying  to  some  extent  the  rights  granted  to  a  licensee,  has 
the  right  to  a  hearing  before  the  Commission,  and  this  would  be  true  even 
if  the  reading  of  the  Act  left  room  for  doubt.  Mr.  Justice  Stephens  ar¬ 
rived  at  this  conclusion  for  two  reasons.  First,  “Right  to  hearing  before 
injury  by  the  Government  in  the  public  interest  is  one  of  the  fundamen¬ 
tal  decencies  guaranteed  by  democratic  institutions,”  and  second,  “To 
construe  doubtful  language  of  Congress  as  permitting  the  impairment 
or  destruction  of  such  interests  without  a  hearing  would  be  to  invalidate 
its  action  under  the  due  process  clause  of  the  Fifth  Amendment.”  After 
referring  to  the  PoiisvUle  and  Nelson  Bros,  cases,  the  dissenting  opin¬ 
ion  states: 

“These  references  to  due  process  and  the  fundamentals  of  fair  play  and  the 
opportunity  for  hearing  and  the  necessity  for  a  reasoned  conclusion  impliedly 
recognize  the  existence  of  a  private  right  in  licensees.  The  due  process  clause 
of  the  Fifth  Amendment  is  phrased  in  terms  of  the  property — as  well  as  of  the 
life  and  liberty — of  persons.  And  these  references  to  due  process  further  re^- 
nize,  I  think,  a  right  to  a  hearing  before  the  private  rights  may  be  impairra 
or  divested  even  in  the  public  interest — a  hearing,  that  is,  upon  the  question 
whether  the  public  interest  will  be  served  by  the  impairment  or  divesting  of  such 
rights. 

“I  am  aware  that  under  the  Sanders  case  the  interest  of  an  existing  licensee 
against  injury  by  competition  cannot  as  such  be  successfully  insisted  upon.  It 
must  give  way  to  the  public  interest,  convenience  and  necessity.  But  I  see  noth¬ 
ing  in  the  Sanders  case  which  requires  a  ruling  that  there  are  no  rights  even 
of  a  limited  nature,  in  a  licensee,  or  that  he  is  not  entitled  to  a  hearing  upon 
the  question  whether  the  public  interest  requires  the  impairment  or  destruction 
of  such  rights  through  the  extension  or  modification  of  the  facilities  of  ex¬ 
isting  licensees." 
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The  facts  in  Brown  Radio  Service  and  Laboratory  (W8AY),  v. 
Federal  Communications  Commission,  differed  from  the  facts  in  the 
Scripps-Howard  and  Puget  Sound  cases  only  in  that  the  appellant  in 
the  WSAY  case  based  its  fear  of  injury  upon  electrical  interference 
rather  than  economic  injury.  Nevertheless,  the  rule  of  the  Scripps- 
Howard  and  Puget  Sound  cases  was  applied,  with  Mr.  Justice  Stephens 
i  dissenting. 

,  — P.  H.  R.,  Jr. 


Time  For  Filing  Motions 

The  Federal  Communications  Commission  issued  a  press  release  on 
February  15,  1941  in  which  it  stated  that  under  Section  1.254  of  the 
Rules  and  Regulations  of  the  Commission,  motions  to  be  considered  on 
Friday’s  Motions  Docket  should  be  filed  not  later  than  the  preceding 
Saturday.  The  release  of  the  Commission  in  this  respect  is  as  follows: 

“The  Commission  invites  the  attention  of  attorneys  practicing  before  it  to 
its  rule  (Sec.  1254)  concerning  the  time  for  filing  motions.  This  rale  is  designed 
not  merely  to  afford  other  parties  to  the  proceedings  sufficient  time  within  which 
to  file  oppositions  to  motions  prior  to  the  motions  hearing  date,  but  to  allow 
sufficient  time  to  the  Commission  itself  for  the  study  of  such  motions  before 
the  hearing  thereon.  The  latter  purpose  is  sometimes  overlooked  by  attorneys, 
with  the  result  that  motions  are  filed  a  day  or  two  before  the  next  motions  hear¬ 
ing  date  with  the  request  that  they  be  heard  on  such  date.  The  Commission 
realizes  that  there  may  be  circumstances  which  may  make  it  impossible  to  hie 
earlier,  in  which  case  the  presiding  commissioner  may  waive  the  rule,  but  to  ex¬ 
pedite  the  orderly  discharge  of  the  Commission’s  business,  such  cases  should  be 
the  exception. 

“Since  there  have  been  a  number  of  inquiries  concerning  the  day  of  com¬ 
mencement  of  the  five  day  period  specified  in  the  rule,  the  Commission  also 
desires  to  point  out  that  attorneys  desiring  to  have  thdr  motions  considered 
on  Friday’s  Motions  Docket  should  file  such  motions  not  later  than  the  pre¬ 
ceding  Saturday." 


— P.  H.  R.,  Jr. 
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Meetings  of  The  Executive  Committee 

The  fifty-third  meeting  of  the  Executive  Committee  was  held  on 
Thursday,  January  9,  1941,  at  the  University  Club,  Washington,  D.  C., 
at  6:30  P.  M.  Present  were  Messrs.  Bingham,  president;  Littlepage, 
first  vice  president ;  Van  Orsdel,  second  vice  president ;  Russell,  secre¬ 
tary;  Porter,  treasurer;  Hennessey,  Lohnes,  Sherley  and  Sykes. 

The  treasurer  submitted  his  report  for  the  period  from  December 
6,  1940  to  January  9,  1941.  The  report  showed  receipts  in  the  sum  of 
$2,211.62,  disbursements  of  $433.96,  and  a  balance  of  $1,777.66  after 
the  payment  of  all  outstanding  bills  of  which  the  treasurer  had  knowl¬ 
edge. 

Mr.  Bingham,  president,  referred  to  the  report  submitted  at  the 
fourth  annual  meeting  of  the  Association  by  the  Committee  on  Practice 
and  Procedure.  After  a  discussion  of  the  report  it  was  moved  and 
seconded  that  further  consideration  be  postponed  until  the  next  meet¬ 
ing  and  that  the  report  should  be  reprinted  in  the  forthcoming  issue 
of  the  Journal. 

A  discussion  was  had  regarding  the  appointment  of  members  of  the 
Association  to  standing  committees.  No  committee  appointments  were 
made  but  the  president  will  have  a  report  concerning  this  subject  at  the 
next  meeting. 

The  president  reported  that  he  had  received  some  correspondence 
from  Mr.  William  Roy  Vallance,  secretary-general  of  the  Inter-American 
Bar  Association.  The  letter  inquired  whether  or  not  the  Federal  Com¬ 
munications  Bar  Association  desired  to  become  affiliated  with  the  Inter- 
American  Bar  Association.  After  a  short  discussion  the  correspondence 
was  referred  to  the  secretary  and  he  was  requested  to  make  a  report  at 
the  next  meeting  of  the  Executive  Committee. 


— P.  H.  R.,  Jr. 


